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Overview and
Introduction






Alan Baker






As the Palestinians attempt to manipulate the
United Nations to impose their statehood on the international
community in a manner that undermines a vital negotiating process
based on the UN's own resolutions, a concerted campaign is being
waged against Israel by Palestinian, Muslim, and other non-Arab
elements in the international community to question the very
legitimacy of Israel in virtually every aspect of its historical,
political, and cultural life, with the aim of undermining the very
foundations of Israel's existence.

In response, several world-renowned experts have
joined to present an authoritative exposition of Israel's Rights
as a Nation-State in International Diplomacy, edited by Alan
Baker, former legal counsel of Israel's Foreign Ministry and former
ambassador to Canada, and published jointly by the Jerusalem Center
for Public Affairs and the World Jewish Congress.

The National Rights of Jews

Prof. Ruth Gavison, Professor
(emerita) of Human Rights at the Faculty of Law of the Hebrew
University of Jerusalem and recipient of the Israel Prize in Law
(2011), challenges the often-repeated denial by the Arabs of the
rights of Jews to establish their own nation. The Jews have always
had the characteristics of a nation, both ethnical and cultural,
and not only religious. This was true before Israel was established
and it is true today. It is justified for Jews to have sought
revival of their political independence in their ancient homeland –
Zion.

Zionism is not a colonial or an imperialist
enterprise. The Arab population in pre-state Israel had never
enjoyed or established political independence, and Jews were at
liberty to seek political revival in the only place in the world
that had been their homeland.

"An Overwhelmingly Jewish State" – From the Balfour
Declaration to the Palestine Mandate

World-renowned British historian and author
Sir Martin Gilbert, who is Winston Churchill's
official biographer, discusses how Great Britain viewed the right
of the Jews to a national home in Palestine. The
Times of London declared on September 19, 1919: "Our duty as
the Mandatory power will be to make Jewish Palestine not a
struggling State, but one that is capable of vigorous and
independent national life."

Winston Churchill announced publicly on March
28, 1921: "It is manifestly right that the Jews, who are scattered
all over the world, should have a national center and a National
Home where some of them may be reunited. And where else could that
be but in the land of Palestine, with which for more than 3,000
years they have been intimately and profoundly associated?"

On June 3, 1922, the British Government issued a
White Paper, known as the Churchill White Paper, which stated:
"During the last two or three generations the Jews have recreated
in Palestine a community, now numbering 80,000....It is essential
that it should know that it is in Palestine as of right and not on
the sufferance. That is the reason why it is necessary that the
existence of a Jewish National Home in Palestine should be
internationally guaranteed, and that it should be formally
recognized to rest upon ancient historic connection."

Churchill told the 1937 Palestine Royal
Commission: "We committed ourselves to the idea that someday,
somehow, far off in the future, subject to justice and economic
convenience, there might well be a great Jewish State there,
numbered by millions, far exceeding the present inhabitants of the
country and to cut them off from that would be a wrong."

Self-Determination and Israel's Declaration of
Independence

Israel Prize recipient Prof. Shlomo
Avineri, Professor of Political Science at the Hebrew
University and Director-General of the Israel Foreign Ministry in
the first term of Prime Minister Yitzhak Rabin, analyzes Israel's
right to self-determination in the context of its Declaration of
Independence. He notes that the Arabs of Palestine and Arab states
went to war not only against the emerging Jewish state, but also
against a UN resolution in the only known case when member states
of the UN not only did not abide by a UN resolution but went to war
against it.

Had the Arab community gone through a profound
internal debate and come out of it – as did the Jewish community –
with an acceptance, however reluctant, of the compromise idea of
partition, be it on moral or realistic grounds, or both – history
would have been different: on May 15, 1948, two states – Israel and
Palestine – would have been established. There would have been no
1948 war, no Palestinian refugees, no nakba, no further
Arab-Israeli wars, no terrorism, and no Israeli reprisals. This
could have happened - but it did not. The moral and political
responsibility rests on the shoulders of the Arab side. Had the
Palestinian Arabs and the countries of the Arab League chosen a
different path, this would have made the Middle East a region of
prosperity, mutual respect, progress and abundance for all its
peoples.

Despite the difficult war situation, the
practical steps taken by the newly established, independent State
of Israel reflected the country's willingness to abide by
obligations inherent in the UN partition plan. Israel adopted a
multicultural approach toward its Arab minority, maintaining the
status of Arabic as an official language. Israeli Arabs send their
children to schools which teach in Arabic, with the curriculum
tailored to their culture.

The acceptance by most Israelis today of a
two-state solution – of a Jewish and a Palestinian state living in
peace with each other – is a testimony to the fact that, despite
decades of war and siege, the fundamental decision adopted by the
Jewish community in 1947 continues to guide the moral compass of
the Jewish state.

The United Nations and Middle East Refugees: The
Differential Treatment of Arabs and Jews

Dr. Stanley A. Urman, Executive
Director of Justice for Jews from Arab Countries (JJAC), contrasts
the considerable diplomatic advocacy and discussion concerning the
Palestinian refugee issue with the utter lack of consideration for
the Jewish refugee issue. The mass violations of the human rights
of Jews in Arab countries and the displacement of over 850,000 Jews
from their countries of birth has never been adequately addressed
by the international community, although on two separate occasions,
the United Nations High Commissioner for Refugees (UNHCR)
specifically declared that Jews fleeing from Arab countries were
indeed refugees "who fall under the mandate" of the UNHCR.

From 1949 to 2009, General Assembly resolutions
focused much greater attention on the issue of Palestinian refugees
(163 resolutions) – some 20 percent – than on any other Middle East
issue. There were never any General Assembly resolutions that even
mention Jewish refugees from Arab countries. Since 1947, billions
of dollars have been spent by the international community to
provide relief and assistance to Palestinian refugees. During that
same period, international resources provided to Jewish refugees
from Arab countries were negligible.

For the United Nations or other international
entities to continue to ignore or reject the rights of Jewish
refugees from Arab countries is to validate past and continuing
injustice.

Israel's Rights Regarding Territories and the
Settlements in the Eyes of the International Community

For over 40 years, it has been persistent UN
practice to repeat in parrot fashion the phrases "Israel the
occupying power," "the occupied Palestinian territories," and to
refer to Israel's settlement activity as illegal, irrespective of
the facts and the correct legal situation. Amb. Alan
Baker stresses that the Israel-Palestinian Interim
Agreement of 1995, signed by Israel and the PLO, was witnessed by
the United States, the European Union, Egypt, Jordan, Russia, and
Norway, and supported by the UN. This agreement changed the status
of the territory and the status of each of the parties to the
agreement as well.

Israel's continued presence in Area C of the
West Bank, pending the outcome of permanent status negotiations,
enjoys the official sanction of the PLO. It cannot, by any measure
of political manipulation or legal acrobatics, be considered
"occupied territory."

Construction activity by each side in those
parts of the territory under their respective control was expressly
permitted in the agreement. Israel's presence in the territory of
the West Bank, pending the outcome of permanent status
negotiations, was with the full approval of the Palestinian
leadership and thus is not occupation.

Furthermore, analysis of the introduction to the
4th Geneva Convention as well as the official International Red
Cross Commentary to it makes it very clear that Article 49 of the
Convention was never intended to apply, and cannot apply, to
settlement activity carried out by Israel.

The Historical and Legal Contexts of Israel's
Borders

Prof. Nicholas Rostow, senior
director of the U.S. National Defense University's Center for
Strategic Research, addresses the claims against Israel's rights to
defensible and recognized borders. He notes that UN Resolution 242
left open for negotiation where Israel's final boundaries would be
in exchange for withdrawal from Egyptian, Jordanian, Syrian, and
disputed territory, rather than requiring a restoration of the 1949
Armistice Demarcation Lines as the international boundary of
Israel. The resolution thus treated that boundary only as marking a
minimum Israeli territory. Resolution 242 arguably entitled Israel
to more territory than that. Adjustments were contemplated, as
implied by the requirement for "secure and recognized
boundaries."

The Misleading Interpretation of Security Council
Resolution 242 (1967)

Israel Prize recipient Prof. Ruth
Lapidoth, former legal adviser to Israel's Foreign
Ministry and member of Israel's negotiating team, analyses the way
in which Israel's rights are being consistently negated through
misleading interpretations of UN Security Council Resolution 242.
The resolution does not request Israel to withdraw from all
the territories captured in the 1967 Six-Day War and does not
recognize that the Palestinian refugees have a right to return to
Israel.

The establishment of secure and recognized
boundaries requires a process in which the two states involved
actually negotiate and agree upon the demarcation of their common
boundary. The UN Security Council did not regard Israel's presence
in the territories as illegal. As an act of self-defense, this
military occupation was and continues to be legitimate, until a
peace settlement can be reached and permanent borders agreed
upon.

Defending Israel's Legal Rights to Jerusalem

Israel's rights regarding Jerusalem are perhaps
one of the most sensitive issues on the agenda of the international
community. Amb. Dore Gold, former ambassador to
the United Nations and currently President of the Jerusalem Center
for Public Affairs, sets out Israel's rights regarding the city.
The Jewish people restored their clear-cut majority in Jerusalem
not in 1948 or in 1967 but in 1863, according to British consular
records. This transformation occurred well before the arrival of
the British Empire in the First World War and the Balfour
Declaration. It even preceded the actions of Theodor Herzl and the
First Zionist Congress. Indeed, in 1914 on the eve of the First
World War there were 45,000 Jews in Jerusalem out of a total
population of 65,000.

In the last seventeen years, a number of key
misconceptions about Jerusalem took hold in the highest diplomatic
circles in the West as well as in the international media. When
Israel signed the Oslo Agreements in 1993, for the first time
agreeing to make Jerusalem an issue for future negotiations, that
did not mean that Prime Minister Yitzhak Rabin planned to divide
Jerusalem. On October 5, 1995, one month before he was
assassinated, he detailed to the Knesset his vision for a permanent
status arrangement with the Palestinians: "First and foremost,
united Jerusalem, which will include both Ma'ale Adumim and Givat
Ze'ev – as the capital of Israel, under Israeli sovereignty."

In the years of the Arab-Israeli peace process,
proposals were raised and considered for the re-division of
Jerusalem, but no binding agreements were actually reached and
brought to the Knesset for ratification. Israeli opinion remained
firm about the rights of the Jewish people to retain their united
capital under the sovereignty of Israel. The recognition of those
rights in the future by the international community will depend on
Israel demonstrating that it alone will protect the Holy City for
all faiths.

Palestinian Unilateralism and Israel's Rights in
Arab-Israeli Diplomacy

Dan Diker, Secretary-General of
the World Jewish Congress and Adjunct Fellow of the Hudson
Institute in Washington, addresses the attempt to deny Israel's
rights to settle the conflict through bilateral negotiation. UN
support for or endorsement of Palestinian unilateral actions would
clearly negate the principles of negotiated settlement of disputes
as set out both in the UN Charter and in the major Security Council
resolutions regarding the Middle East peace process.

A unilateral declaration of statehood by the
Palestinians robs Israel of all its rights and negates the peace
process's validity in its entirety. The Palestinians' rush to
unilateral statehood cannibalizes the basis of all past agreements
including those that established the Palestinian Authority, and
ignores and dismisses the concessions already made by Israel during
the Oslo Accords and in later agreements.

Is the Gaza Strip Occupied by Israel?

In light of the attempts to represent Israel as
if it is still occupying the Gaza Strip, even after having
evacuated its forces and citizens from the area, Col.
(res.) Pnina Sharvit-Baruch, former head of the IDF
International Law Department who served as legal adviser to the
Israeli negotiating teams during Israeli-Palestinian and
Israeli-Syrian peace negotiations between 1993-2009, places the
legal status of Gaza in the correct perspective.

The evacuation of Israeli citizens and IDF
forces from Gaza was aimed to reduce friction with the Palestinian
population and improve Palestinian living conditions. The hope was
that the Palestinians would take advantage of the opportunity
created by Israel's disengagement to break the cycle of violence
and reengage in a process of dialogue. Israel is clearly not an
occupier of Gaza. Israel has fully withdrawn and carries out no
governmental authority over the population in the area.

According to the Supreme Court of Israel:
"Israel is under no general obligation to provide for the welfare
of the residents of the Gaza Strip and to preserve the public order
there, according to the body of laws pertaining to belligerent
occupation in international law." Israel does not possess full
control over the external perimeter of Gaza and has no effective
control over the area. Thus, there is no valid legal basis to
regard Israel as the occupying power of the Gaza Strip. The Hamas
government exercises effective powers of government there.
Consequently, the laws of occupation do not apply.

The Violation of Israel's Right to Sovereign
Equality in the United Nations

Amb. Alan Baker notes that
since becoming a member of the UN in 1949, Israel has been denied
its Charter-based right to "sovereign equality," and is the only UN
member state that is excluded from the UN geographical groupings
and that cannot be elected to the Security Council, the
International Court of Justice, or any other major UN body.
Sovereign equality in the UN – judicial equality, equality of
voting, equality in participation in all UN activities and
processes, and equality in membership in all forums – break down
with respect to Israel, which is clearly discriminated against.

Since Israel has been excluded from its
geographical regional group - the Asian Group - by vote of the Arab
and Muslim members of that group, and is not accepted as a full
member in the Western European and Others Group (WEOG), Israel is
being denied its UN Charter-guaranteed equality.

In such a situation, Israel can never put up its
candidacy for membership in the Economic and Social Council, or
other major UN organs. It is denied any chance of having its
jurists chosen as candidates for the major juridical institutions,
tribunals, and courts within the UN system, and it cannot
participate in consultations between states, organized within the
regional group system, to determine positions and voting on issues,
resolutions, and other matters. In 1998, the UN Secretary-General
called "to rectify an anomaly: Israel's position as the only Member
State that is not a Member of one of the regional groups....We must
uphold the principle of equality among all UN member states."

Sir Robert Jennings, former President of the
International Court of Justice, wrote in 1999: "Exclusion of one
member from an essential part of the workings of an international
organization in which all other members are entitled to participate
is a crude breach of the rule on non-discrimination." He continued:
"I venture to suggest that Israel's exclusion should no longer be
tolerated; and that it is now an issue of primary importance for
the [UN] Organization itself to see that it be remedied."

Countering Challenges to Israel's Legitimacy

Persistent and oft-repeated charges against
Israel's legitimacy, such as the charge that Israel is an
illegitimate, "colonial" state; that it secured its statehood
unlawfully; that it is an apartheid state; and the claim for a
"one-state solution" are analyzed by the eminent U.S. jurist
Prof. Alan M. Dershowitz, Professor of Law at
Harvard Law School. He notes that the Jewish refugees in Palestine
had established their homeland without the assistance of any
colonial or imperialist power. They relied on their own hard work
in building an infrastructure and cultivating land they had legally
purchased. These Jews had the right to determine their own future
consistent with the Wilsonian principle of self-determination.

Israel's statehood was secured lawfully by,
among other instruments and acts, the Balfour Declaration of 1917,
the 1922 League of Nations Mandate, the 1937 Peel Commission
Report, the 1947 United Nations partition resolution, Israel's
Declaration of Independence, subsequent recognition of the State of
Israel by numerous world powers, and Israel's acceptance into the
United Nations. What other country has its origins so steeped in
international law?

A binational state would not only imperil
Israel's Jewish population, but would eradicate the one state in
the Middle East that affords its Muslim citizens more expansive
civil liberties and political prerogatives than any other. Israeli
Arabs are better off - as measured by longevity, health care, legal
rights, even religious liberty - than other Arabs in the Middle
East.

* * *

This book will serve as a vital tool for all
those who are genuinely interested in looking through the shallow
and cliched attempts by those in the international community who
are determined, for whatever reason, to question Israel's
legitimacy and to deny its rights.
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The National
Rights of Jews






Ruth Gavison






Are Jews a nation? Do they have and should they
have national rights, in particular the right to state-level
self-determination? Was the establishment of the State of Israel an
answer to this question? How should we approach these questions
now, at the beginning of the twenty-first century?

These are questions that have many dimensions –
theoretical, historical, moral, political, and legal. They have
been debated heatedly at least from the beginning of the Zionist
movement, both among Jews and non-Jews. Recently the questions have
returned to the fore due to the combination and culmination of a
number of processes:

In his Bar-Ilan speech on June 14, 2009, Prime
Minister Benjamin Netanyahu committed himself to the vision of "two
states" but insisted that they should be "two states for two
peoples."(1) He therefore demanded that Palestinians should
recognize not just the independent and sovereign State of Israel,
but also that Israel is the nation-state of Jews; Palestinians and
other Arab leaders objected to this demand; they were also asked to
do so by the representatives of the Arab citizens of Israel.(2)
Palestinians explained that such a recognition may undermine the
"right" of Palestinian refugees and their descendants to return to
their homes in Israel if they so choose. The Arab citizens of
Israel argued that such recognition would undermine their equal
status within Israel, since – they claim – the Jewishness of Israel
is incompatible with democracy, and Israel should be a democracy
and therefore give up on its Jewish distinctness. Israel should be
Israeli rather than Jewish, and this would affirm its commitment to
the civic equality of all its citizens, irrespective of religion or
ethnic origin.(3)

Thus questions relating to the national rights
of Jews affect the prospects of the distinct but related questions
of a resolution of the Israeli-Palestinian conflict as well as
internal issues concerning Israel's own identity and function.

Against the background of principled challenges
to the legitimacy of the idea of a Jewish nation-state, I wish to
argue that the denial of national rights to Jews as Jews is neither
required nor justified by any accepted norm of international law or
morality. The claim that Jews have no national rights is not well
founded.

The skeleton of my argument is that Israel was
established as the (ethnic) nation-state of Jews, and that it is
justified that it continues to be the nation-state of Jews. As
such, Israel is allowed to act in ways that promote the conditions
for its ability to function as the nation-state of Jews and to
maintain its Jewish distinctness so long as this does not violate
the rights – personal as well as collective – of its population.
Thus, the nation-state of Jews must not discriminate against its
non-Jewish citizens. In addition, it cannot impose a specific
conception of the Jewishness of the state on its population, Jewish
or Arab. Finally, Jews in other parts of the world may have group
rights as well as individual rights, but they may not claim rights
to political self-determination as national minorities.

Let me sketch some of the main theses of this
argument:


	
Jews are a nation, with cultural and
ethnic characteristics, and not only a religion; this was true
before Israel was established and it is true today. This is
consistent with the claim that Jews are also members of the nations
within which they live.



	
Being a nation, Jews are entitled to national
rights, not only to religious and cultural rights. The strongest
national right is the right to state-level self-determination.



	
Being dispersed among other nations, and living
always as a minority, has throughout history proven itself harmful
to Jews and has made them and continues to render them vulnerable
both to persecution and to assimilation, threatening their ability
to maintain their cultural identity.



	
It is thus justified for Jews to have sought
revival of political independence in their ancient homeland – Zion.
Thus Zionism is not a colonial or an imperialist operation
in the sense analyzed and condemned by modern political philosophy.
This is true despite the fact that at the beginning of the
twentieth century Jews were not a critical mass in that country.
The presence of Arab population in Israel was not a conclusive
reason against this move because that community never had enjoyed
political independence, and Jews were at liberty to seek political
revival in the only place in the world that had been their
homeland.



	
Israel was established to respond to the Jews'
need for effective self-determination. The 1947 UN partition
resolution protected the rights of the Arab population of Palestine
by the decision to establish an Arab state in a part of historic
Palestine, and requiring both states to protect the rights –
personal and cultural – of members of the other nation residing in
them.



	
Two wars (1947-1949 and 1967) started by the
Arabs resulted in a reality under which only a Jewish state existed
between the sea and the Jordan River. The "two states, two peoples"
solution is designed to change that situation.



	
Israel may and should maintain itself as a
democratic nation-state of Jews, and should act to promote the
implementation of effective self-determination for both Jews and
Arabs in historic Palestine/the Land of Israel.





Advisedly, this argument does not discuss the
details of present or desirable contours of the resolution of the
Israeli-Palestinian conflict or the status of the Arab minority
within Israel. Rather, it deals with the general constraints in
these arrangements, from the starting point of examining the
validity and scope of the national rights of Jews and their
implications.(4)

In the body of the chapter I elaborate on some
of these premises and claims.

Jews Are a Nation

The claim that Jews are not a nation in the
context of our concerns comes from the fact that international law
recognizes the right of peoples to self-determination, while
only recognizing cultural and religious rights for other cultural
groups, with a special sensitivity to the claims of national
minorities.(5) If Jews are only a religion, basic elements of their
claim to a right to self-determination in Zion may be
undermined.(6)

We should also recall that these debates about
the nature of Judaism arose before Zionism, and were made more
heated by growing secularization, enlightenment, and the rise of
nation-states and political emancipation in Europe.

I will argue that Jews are indeed a nation in
the relevant sense, and that they have been recognized as such by
the international community. Yet we should distinguish between, on
the one hand, the question in terms of international law and the
right to self-determination, where the answer is relatively clear
and simple; and, on the other, the complex identity questions of
membership in the Jewish collective and its history.(7)

It is true that for many hundreds of years Jews
lived in dispersed communities all over the world, and did not
share a spoken language.(8) Usually they did not enjoy political
control over their fate.(9) Moreover, Jewish identity over the
years was maintained and transmitted via membership in communities
of faith and worship. Jews who did not observe did not remain Jews.
Often Jews who integrated into host societies and agreed to the
privatization of their distinct Jewish identity as a religion were
not effective in transmitting it to later generations. Yet it is
also quite clear that the ties among Jewish communities were not
exhausted by religion even before secularization. Jews felt a
community of fate and shared a history and a culture across the
countries in which they lived and the languages that they used. The
strength of this sense of shared fate is a central component of the
amazing fact that Jews remained a distinct ethnic group despite
centuries of dispersion.(10)

Nationhood and membership in nations are
recognized to be based on a combination of objective and subjective
characteristics. Those who remained Jews chose to do so. And they
chose to do so because they felt this was an important part of
their identity. The fact that this identity was not only religious
became clear when many who stopped observing, some of whom defined
themselves as having no religion, wanted to remain and transmit
their Jewish identity to their children.

The cultural revival leading to Zionism was in
fact triggered by this wish. Thus it is not surprising that Herzl,
an assimilated Jew himself, affirmed clearly that "We are a People;
one people." True, there are modern scholars of nationalism who
doubt that Jews are a nation. But there are many others scholars,
Jews and non-Jews alike, who use Zionism as a paradigm of a
national liberation movement.(11)

It must be conceded that the existence of Jews
before the establishment of the state could indeed raise doubts
concerning their status as a nation. The doubts are raised not only
by the characteristics of Jews and Judaism, but by the fact that
different states treated Judaism and Jewish identity in different
ways. France never saw Jews as a national group, and sought to
privatize even their religious affiliation. Poland at some points
was quite happy to treat Jews as a national minority. Nonetheless
in World War I Jews fought in national armies on all sides of the
battle.(12)

Be this as it may, the question of whether Jews
had national rights was clearly resolved in international law by
the 1922 Mandate for Palestine, in which Britain accepted the
Mandate to facilitate the establishment of a "national home" for
Jews in Palestine, explicitly recognizing the historical roots of
Jews in the country.(13)

So while historical and sociological questions
of the essence of Judaism and the Jewish collective are never
settled by legal documents, the fact that Jews are seen as a nation
entitled to self-determination seems to be well recognized by the
international community.

Finally, there are those who claim that Zionism
was a movement that sought to make Jews a "normal" people, with a
territory and language. Indeed, the establishment of the state was
a major achievement of Zionism. However, once the state was
established, it by definition constitutes the nation of all its
citizens. According to this attitude, Zionists wanted Jews to
become Israelis. Once they succeeded, the collective that is now
the subject of rights to self-determination is those living in the
country. Israel should be an Israeli state, and the relevant
collective is that of Israelis.(14) A majority of Israelis under
this account are Jews by their culture. But their nationality is
Israeli. Jews living in other countries are, respectively, Jews in
their religion (often privatized) and English, French, or American
by their nationality.
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Theodor Herzl, 1900 (Israel National Photo
Collection)






This argument ignores the distinction between
ethnic national identity and civic national identity. True, all
citizens of a state, irrespective of ethnic or religious identity,
belong to the same "civic nation" or demos. But in many
contexts, nationalism is not about civic identity but about the
wish to gain political independence for a cultural or ethnic
(national) group. If this had not been the case it would have been
unintelligible to talk about "national minorities" since, by
definition, no such minorities could exist in any state. True, Jews
who are citizens of other countries are also affected by their
countries' cultural and political identity. Their ties to the
country in which they live and whose citizens they are, are not
exhausted by legal citizenship. It does not at all follow from this
that their understanding of their Jewish identity is not deeply
ethnic, historic, and cultural. By claiming that Jews are a nation
I am invoking a distinction between citizenship and
national-cultural identity. All Israelis, Jews and Arabs alike,
share a citizenship and some cultural characteristics (such as
Hebrew). Yet Arabs and Jews in Israel both want to be also
recognized as members of their respective national (Jews vs. Arabs)
as well as religious groups (Jews, Muslims, Druze, and Christians).
Moreover, there are important cultural differences within these
national and religious groups. All of these identities may have
practical implications. Jews who are citizens of other countries do
not seek recognition of their national rights in those countries.
They may choose to immigrate and settle into the one country in the
world which is the (ethnic) nation-state of Jews. This will be an
exercise of their national rights. They may also choose to remain
nationals of their countries of citizenship, while acknowledging
their cultural ties to the nation-state of Jews.

The complexity of the relationships between
citizenship, culture, religion, and ethnic heritage is highlighted
in the modern world because of the scope of immigration, creating
large groups of people who are citizens of one state and members of
national and cultural groups whose center of life is elsewhere.
Modern states now tend to recognize this complexity not only
through policies of multiculturalism but also by allowing and even
encouraging double citizenship.

The challenge to the fact that Jews are a nation
thus fails.(15)

Not Enjoying Effective Self-Determination Anywhere
Is Bad for Both Jews and Judaism

Some argue that even if Jews are a nation, they
do not and should not have national rights because their long
existence under conditions of dispersion shows that they can
survive without effective political self-determination. This claim
is then strengthened by invocation of the rights of Arabs in
Palestine.(16)

Zionists argued that the lessons of living in
dispersion showed many events of persecution, pressures to convert,
expulsions, and even genocide. Moreover, they claimed that not
being responsible for the whole range of matters of state created
Jewish communities that were less than wholesome and a culture that
was not complete. They conceded that Jews also knew periods of
great affluence and creativity while in dispersion. Yet a defining
mark of life in dispersion was the vulnerability of Jews, and their
total dependence on the goodwill and effective defense of the
rulers and elites of the countries in which they dwelt.

Finally, they argued that with secularization
and emancipation, Jews would face pressures to assimilate that
might threaten their power to remain Jews and transmit Jewish
identity. Such pressures to assimilate might be the price for a
fuller integration of Jews within their host societies. Some
Zionists felt that Jews could not in fact integrate because they
were considered aliens in theirhost communities. Others reasoned
that even if assimilation might be beneficial for individual Jews,
it would threaten the possibility of maintaining and transmitting
Jewish identity and culture over time. Such revival of Judaism as a
cultural tradition and identity required active investment in
cultural creativity among Jews, which would reflect the full range
of ways of being Jewish, especially ways seeking to integrate a
stable Jewish identity with modernity and the achievements of
science and general culture.

The Holocaust was a tragic proof that Jews could
indeed become extremely vulnerable to physical danger even in host
countries that were cultured and in which Jews were fully
emancipated and integrated. Yet many say today that this sui
generis event cannot support a continuing claim for political
self-determination. They add that today Jews are less threatened in
most parts of the world than they are in Israel. And that, in fact,
Israeli policies are an important element of what endangers Jews in
the world.

There are at least four responses to these
claims. First, even if it is true that Jews in Israel are not safe,
Jews in Israel do not depend for their safety and security on the
goodwill of rulers and the societies hosting them. This is a
critical element of what the Zionist revolution was all about.
Second, the safety of Jews around the world may be related to the
existence of Israel in complex ways. While debates and opposition
to the policies of Israel may contribute to anti-Semitism, clearly
anti-Semitism existed before Israel, and having a place of refuge
and a state that may use diplomatic and other measures to defend
Jews may be significant. Third, Zionism was also concerned with the
quality of Jewish life permitted by life in the Diaspora. Israel is
the only country in the world that gives Jews an opportunity to
apply Judaism to the totality of their existence, including the
political level. Finally, Israel is the only place in the world
where a Jew can live in a public culture that is Jewish. Israel is
the only place in the world where pressures to assimilate work
toward Judaism rather than against it. For those who care about the
continuation of Jewish identity and transmitting it, Israel
provides the only place in which Jewish identity can flourish in
the ways made possible by a Jewish public sphere.

Thus, the reasons which justified the thrust of
Jewish nationalism before the establishment of the state are still
valid and pressing today. They are even more valid now. At the
beginning of the twentieth century a Jewish state was a dream.
Today Israel is the home of the strongest Jewish community in the
world.

Even those who think it was a terrible mistake
to establish Israel as a Jewish state (the writer not included)
must concede that denying Israeli Jews their national home is a
very different proposition. Taking from Jews and Judaism the
political base of their independence cannot be justified.

Palestinian self-determination cannot be
permitted to undermine Jewish self-determination. No claim of
self-determination in this context can thus be exclusive and
pertain to the whole of the territory. Not surprisingly, "two
states for two peoples" is the political arrangement now most
popular within Israel and the international community.

Location of National Aspirations of Jews: A National
Home in Zion

We have argued that Jews are a nation and that
like all nations they are entitled to seek and exercise
self-determination, which is justified by the wish to effectively
gain physical and cultural security. However, for most nations or
peoples, there is no special question of the location of this
attempted exercise of independence. Usually, these peoples form the
majority or at least a critical mass of the population of a
territory in which they have always lived, so that territory is
part of the characteristics constituting them as a people. Indeed,
when there is no clear territory in which the national or ethnic
group is a majority, conflicts may arise and the attempt to gain
state-level self-determination may fail because of the competing
interests and rights of other groups. Jews, as noted, did not
constitute the majority in any territory. The only country in which
they had ever exercised political sovereignty was Zion. While a
small number of Jews always lived in the Land of Israel, and some
Jews immigrated to it, and while Zion and Jerusalem were very
central in Jewish yearnings and prayers, Jews were a very small
minority in the country, which was populated – even if not very
densely – by mostly Arab residents.(17)

The project of creating a national home for Jews
in the Land of Israel was thus problematic not only in the sense
that it was not clear that it was practicable to move large number
of Jews to Zion. Palestine had not been "a country without a people
waiting for a people without a country." An attempt to implement
such a plan would clearly impact the local population. At a
minimum, it might turn the present majority population in the
country into a minority in their own country. This raised both
moral and practical difficulties. One Palestinian challenge to the
morality of Israel is precisely that Zionism was designed, and had
to be designed, as a movement to dispossess and uproot the native
population.

To overcome the claim that the country was
populated and that the creation of a Jewish national home in it
would infringe on the rights of the local population, Zionist
leaders argued that the local residents did not enjoy political
independence and were not a distinct people; that they would not be
dispossessed; that they would enjoy the fruits of the progress and
growth the Jewish settlement would bring; and that their civil and
political rights would be secured.(18) Some among the leaders
understood and expected the vehement objection of the local Arab
population, but they reasoned that the combination of the Jews'
urgent need and their historic ties to the land justified the
movement, and that the combination of this moral force with an
"iron wall" of determination might lead the Arabs to accept life as
equal citizens in the Jewish state, or to a willingness to exercise
their own self-determination in other territories of the
region.(19)

This combination of ideas indeed contributed
(together with imperialistic interests) to the Balfour Declaration
of 1917 and to the British Mandate over Palestine, which was
designed to facilitate the creation of a Jewish national home in
Palestine while securing the rights, personal and cultural, of
non-Jewish communities.(20)

Zionism was indeed unique in that it sought
self-determination for Jews in a country where only a very small
number of Jews lived. The logic and justification for the principle
of self-determination was that of liberating people sitting on
their land from the yoke of foreign rule. If all Jews had had in
1947 were the biblical promise and the historical-cultural ties,
Israel would not have been founded despite the Holocaust. Zionism
was successful because it created a critical mass of Jews in
Palestine, who exhibited incredible powers of political, social,
economic, and cultural energy and development. This achievement was
based on the vigor, determination, and dedication of the Zionists,
which were in fact built on their strong belief in the justice of
their cause and the deep connection between Jews and the Land of
Israel. The fact that the local Arab population was not well
organized and did not have political control over their country was
a great help.

In 1937 the Peel Commission concluded that the
animosity between the two national movements was too large. They
conceded that the promises Britain had made to Jews and Arabs were
inconsistent. They thus recommended the partition of Mandatory
Palestine into a small Jewish state and an Arab state joined with
Transjordan. Jerusalem and a corridor to Jaffa were supposed to
remain under international/British jurisdiction.(21)

The Jews rejected the particulars of the Peel
proposals, but authorized the Jewish Agency to negotiate. They thus
accepted the principle of partition. The Arabs rejected partition
out of hand.

As we saw, at the beginning of the twentieth
century, Jews did not have the right to make the local Arab
population a minority in their country just because they had deep
historical ties to the land and just because this was the only
place in the world where they had exercised political independence.
But they did have the liberty to try and return to their
homeland. Once their wish to do this was recognized by the
international community, they had a right to pursue their
goal, without infringing on the rights of the local population. At
a certain point, once the reality of the Jewish settlement had been
created, Jews had national rights to effective self-determination
within Palestine/the Land of Israel.(22) The need to grant Jews
political independence and statehood stemmed from the fact that
Jews and Arabs could not be expected to resolve peacefully their
differences over immigration, security, and the identity of the
state.(23)

A few points should be stressed here.


	
Both the Balfour Declaration and the Mandate for
Palestine recognized the national rights of Jews as such;
not only of the Jews living at the time in the country. The Mandate
explicitly addresses the need to allow for easy immigration of Jews
to Palestine and their quick naturalization. Yet both documents
stressed that this should not affect the existing rights of Jews in
the countries in which they live; and that the promise of a
national home for Jews should not be allowed to infringe the rights
of non-Jews.(24)



	
The Anglo-American Committee in its
recommendations stressed the need to allow one hundred thousand
Jews from the camps in Europe to immigrate to Palestine. Thus they
clearly addressed the interests of Jews outside Palestine. At the
same time, they also stated that Palestine should not be seen as
providing a solution to the "Jewish problem." That committee,
however, refrained from recommending a solution. Rather, it sought
the continuation of an international trusteeship hoping that a
peaceful agreement between Jews and Arabs could be reached.



	
Partition was based on the understanding that
limiting the territory of the Jewish state might give Jews the
control they needed over immigration and security – while putting
to rest the fears of the Arabs that Jewish immigration would create
the basis for making Jews the majority in the whole of Palestine.
The international community thus was willing to let Jews control
immigration of Jews (and non-Jews) into the Jewish state.



	
The national rights of Jews recognized by the
international community were thus rights to have their own
nation-state, which would be a democracy guaranteeing the
individual and collective cultural rights of the non-Jewish
minorities within it. The expectation was that Israel would
privilege Jews in immigrating to Israel; and that individual Jews
would have the liberty to choose whether to settle in Israel. Jews
also had the liberty to choose to remain citizens of their own
countries. It was understood that the establishment of Israel was
the response to the claim of Jews that they were entitled to be
like all peoples – living freely in their own homeland.





Israel Should Remain the Democratic Nation-State of
Jews

Let us assume from now on that UN Resolution 181
of November 1947, together with other conditions and premises,
established the right of Jews to a Jewish state in a part of
Palestine/the Land of Israel.

In other words, Resolution 181 envisaged two
ethnic nation-states, each of which would provide state-level
self-determination to Jews and Arabs (now Palestinians),
respectively. Specifically, it trusted that each of these countries
would take the necessary steps to guarantee the majority of its own
group within it. Naturally, each of these states was expected to
act in ways that would guarantee its continued existence as the
nation-state of its people. The United Nations demanded that this
be done within the constraints of protecting the rights of members
of national, religious, and linguistic minorities.

The United Nations did not envisage each of
these states as a neutral state, privatizing the noncivic
characteristics of its inhabitants. Most clearly, it did not
envisage either of these states as a binational state, because it
concluded that the two peoples could not live together within the
same political unit.

Against this background it is puzzling that many
now claim that Israel should abandon its definition as the
nation-state of the Jewish people. The key to this challenge seems
to be that the UN resolution assumed that the Jewish state would be
both Jewish and democratic. But now, the challenge goes, it is
quite clear that Israel cannot be both Jewish and democratic. It
must therefore give up its special affiliation with Jewish
self-determination.(25)
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On November 29, 1947, the UN General Assembly adopted
Resolution 181, also known as the Partition Plan, which called for
the establishment of a Jewish state alongside an Arab state in
Palestine. The resolution was accepted by the Jewish Agency.
However it was rejected by the Arab Higher Committee and the Arab
League. (UN Photo Library)






It should be clear that this demand also means
that Israel is not permitted to act so as to secure a Jewish
majority in it. Similarly, it is not allowed to promote conditions
that will facilitate the continuing self-determination of Jews in
it. I believe these conclusions are not warranted. Israel may
promote Jewish state-level self-determination in it. In this sense,
it is permitted to maintain a stance that is not neutral toward the
national and cultural affiliations of its population. At the same
time, the arguments supporting Jewish self-determination also
support the recognition of similar rights to Palestinians in a part
of their homeland. While Jews are not strangers to this country,
Palestinians are longtime natives in it. They live here by right,
and have not immigrated to the country. They are entitled to
exercise self-determination in their homeland even if they are
required to share it with Jews – the second people for which it is
a homeland.

Prospects

For too long, the conflict between Jews and
Arabs and between Israel and Palestinians was based on rejection of
the national aspirations of the other side. There are two
asymmetries here. First, as I have mentioned, for historical
reasons it is still the case today that only Jews enjoy state-level
self-determination. This is an unstable situation both morally and
politically. On the other hand, most of the Jews concede that the
Arabs of Palestine have individual as well as collective and
national rights in Palestine. They may differ on how this fact
should be reflected in political borders. Most Arabs, however, are
reluctant to concede that Jews have a right to national
self-determination in any part of Palestine/the Land of Israel. At
best they are willing to respect the individual rights of Jews who
had lived in the country at some given time (like 1917 or 1922). Or
they may concede that de facto an Israeli collective has
been created which has a right to self-determination but not to
maintaining a Jewish majority or a Jewish or Hebrew public space in
Israel, nor to have the Law of Return or affective special
relationships with Jewish communities abroad.

It is not my purpose here to pronounce on the
question of whether the demand for recognition of Israel as a
Jewish nation-state is necessary to the peace process or an
obstacle to it. However, if the two parties are not both willing to
accept that there are two groups here with authentic and powerful
claims for national status and self-determination, it is very hard
to see how a stable modus vivendi can be reached between
Jews and Arabs in Palestine/the Land of Israel.
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Notes

1.
http://www.mfa.gov.il/MFA/Government/Speeches+by+Israeli+leaders/2009/Address_PM_Netanyahu_Bar-Ilan_
University_14-Jun-2009.htm. That Israel be recognized explicitly as
the nation-state of Jews has been an Israeli demand at least from
the time of Israel's response to the roadmap in 2003.

2. For a comprehensive analysis of the positions of
Palestinian negotiators and the views of representatives of the
Israeli Arab citizens, see, e.g., Becker (2011).

3. See, e.g., Becker (2011), next to note 102. See
also the Democratic Constitution proposed by Adala.

4. This paper concerns the national rights of Jews
and not how they should be protected in view of the fact that the
situation in Palestine/the Land of Israel is one of competing
claims to self-determination, and that under some accounts these
claims are inconsistent in principle, or cannot be accommodated in
any practical way. These are serious arguments which may have
political implications. My argument is limited to the claims that
Jews do have national rights to state-level self-determination in
at least a part of Zion.

5. In fact, the post-World War II international
regime provided limited protection to group rights under section 27
of the International Covenant on Civil and Political Rights,
and explicitly excluded national minorities from that protection.
This resulted from the fact that many believed national and ethnic
conflicts were major contributors to the onset of World War II.
With time, however, this attitude changed somewhat. For a
comprehensive analysis, see Kymlicka (2009).

6. I will not discuss the claim that Jews are not a
nation because the amended Law of Return defines "a Jew" in terms
of Jewish religious law. For details of the definition of the Law
of Return, see Gavison (2010).

7. Indeed, in a classical article on
self-determination Margalit and Raz suggest that the right to
self-determination should be analyzed and justified without
aspiring to give a definite answer to the question of what groups
are "peoples" or "nations." Rather, they talk of "all-encompassing
groups" who have characteristics which justify claims for
self-determination.

8. There is a fascinating debate about the
relationships between modern Hebrew and the language of Jewish
texts. Yet it seems clear that Hebrew, maintained in the teaching
and culture of all Jewish communities, was a central element of the
affinity among Jews everywhere.

9. There were places and times in which Jews enjoyed
effective cultural and religious autonomy, while being allowed to
integrate into the host society. Yet even in those times and places
Jews as such did not exercise political independence. In this
sense, the Jewish element was "privatized" in their lives.

10. While at certain times one talked about "people"
and "race" as interchangeable, today we distinguish between race in
the narrow sense in terms of genetic connections and race in a more
general sense of identifying a distinct group. Jews were at times
persecuted as a race, but they were also persecuted as a community
of faith and a distinct nation.

11. For detailed discussions of these issues, see
Shimoni (1995); and the writings of Hedva Ben-Israel, e.g.,
Ben-Israel (2003), where the positions of Anderson, Smith, Gellner,
and Hobsbawm are discussed concerning the question of whether
Zionism is the national liberation movement of Jews.

12. This situation persists today. While Jews are not
recognized as a national minority anywhere, Jews do enjoy
collective rights in some countries. E.g., Sweden recognized
Yiddish (as well as Roma) as an official minority language. In some
countries Jewish schools are recognized as denominational public
schools by the state.

13. Since I concentrate here on the national rights
of Jews, I will not discuss the question of the national rights of
Palestinians, which is quite intricate for different reasons. Yet I
should mention that the Arabs of Palestine resisted the fact that
in the early international documents on Palestine they were
described as "the non-Jewish communities" with a stress on religion
and not on national status. There is a debate as to whether
Palestinians are a distinct nation or a part of the Arab nation.
Politically there are many Arabs who then saw and still see
Palestine as a natural part of Greater Syria. It is significant
that some claim that Palestinian national identity was only
developed as a counterweight to Zionism. Others (Khalidi [1997],
Kimmerling and Migdal [1993]) find evidence of Palestinian identity
from the end of the nineteenth century. At this stage this debate
is not important because clearly the Arab population of Palestine
sees itself as forming a distinct nation and they are entitled as
such to some collective recognition. But the history is important
as it shows that the competing narratives are in some ways very
symmetrical. There is a question concerning the identity of the
Palestinian collective that is not less complex than that
concerning the Jewish one. This fact does influence the status of
claims to mutual recognition.

14. This view is expressed clearly by Berent (2009).
A. B. Yehoshua (2008) advocates a similar notion.

15. I want to stress that my conclusion stands even
if there is some truth in some of the claims made by, e.g., Sand
(2009). Jews are not a nation only by blood ties. They are a nation
through long and complex historical, religious, cultural, and
social processes. The fact that some aspects of Jewish identity are
"invented" or "mobilized" by national liberation movements does not
weaken the validity of claims of national self-determination.

16. Some add that Israel will inevitably turn into a
theocracy and that this too is an argument against its
justification. There is a struggle about the meaning of the
Jewishness of Israel and at present a majority of Jews, including
many Orthodox Jews, insist that Israel should remain a democracy.
However, theocracies in the world are not denied their right to
exist as states.

17. Debates abound about the numbers and the nature
of the mid-nineteenth-century population of Palestine, including
hypotheses that at least some of the longstanding Arab population
are in fact Islamized Jews. It appears that claims that most of the
Arab population moved to Palestine after the onset of Zionist
settlement are misguided, although it is true that parts of
Palestinian population still connect themselves to origins in other
Arab countries.

18. See, e.g., the collection of essays by Ben-Gurion
(1931). He describes the question as a "tragic fateful" one, and
stresses that the Zionist project seeks to help the Arab population
of Palestine flourish.

19. Even if agreements such as the Faisal-Weizmann
understandings had been implemented, the local Palestinian
population might have objected. Some Zionist thinkers did not
expect understanding and agreement, and sought only to justify the
fact that Zionism might weaken or undermine political
self-determination for the Palestinian Arabs. Among those some
thought that the combination of progress and civil rights with
self-determination in other Arab countries were enough (like
Jabotinsky), while others concluded that in Palestine itself, Jews
should seek to become many but not the majority, so that a
binational state could be formed (like Brit Shalom). Arabs had
rejected all ideas of Jewish political independence in any part of
Palestine.

20. For short historical accounts of these events,
see Morris (2009), ch. 2; Strawson (2010), chs. 1-3.

21. Under Resolution 181 of 1947, Palestine itself
was partitioned into two states, one Jewish and one Arab, enjoying
economic union. The Jewish state was larger than under the Peel
proposal, and Jerusalem was designated to be a separate entity
under international jurisdiction.

22. I develop this argument in Gavison (2003). I
follow here the argument made by Gans (2008). Ironically, had the
Arabs not objected by force to the growth of the Jewish population,
and to their autonomy, it may well be the case that the national
rights of Jews in Palestine would be exhausted by rights to
cultural and linguistic autonomy. Most of the Jews would have found
that solution unacceptable, but the compelling necessity to grant
them independence might have been weaker. In this sense, Arab
rejectionism strengthened, and it still strengthens, the claim of
Jews to state-level self-determination.

23. One could see the logic of partition in both the
Peel report and in the analysis of the majority of the United
Nations Special Committee on Palestine (UNSCOP). Both took the
arguments of the Arabs seriously, but concluded that the physical
and cultural security of Jews could not be guaranteed without the
establishment of a state in which there would be a Jewish
majority.

24. The Arabs were right to object to the fact that
while Jews were described as a people, the local communities were
described as "non-Jews" in religious terms!

25. See, e.g., Ghanem, Rouhana, and Yiftahel
(1998).






* * * * *






"An
Overwhelmingly Jewish State" – From the Balfour Declaration to the
Palestine Mandate
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On 22 July 1922, when the League of Nations
announced the terms of Britain's Mandate for Palestine, it gave
prominence to the Balfour Declaration. 'The Mandatory should be
responsible,' the preamble stated, 'for putting into effect the
declaration originally made on November 2nd, 1917, by the
Government of His Britannic Majesty...in favor of the establishment
in Palestine of a national home for the Jewish people.'(1) The
preamble of the Mandate included the precise wording of the Balfour
Declaration.

Nothing in the Balfour Declaration dealt with
Jewish statehood, immigration, land purchase or the boundaries of
Palestine. This essay examines how British policy with regard to
the 'national home for the Jewish people' evolved between November
1917 and July 1922, and the stages by which the Mandate commitments
were reached.

In the discussions on the eve of the Balfour
Declaration, the British War Cabinet, desperate to persuade the
Jews of Russia to urge their government to renew Russia's war
effort, saw Palestine as a Jewish rallying cry. To this end, those
advising the War Cabinet, and the Foreign Secretary himself, A.J.
Balfour, encouraged at least the possibility of an eventual Jewish
majority, even if it might – with the settled population of
Palestine then being some 600,000 Arabs and 60,000 Jews – be many
years before such a majority emerged. On 31 October 1917, Balfour
had told the War Cabinet that while the words 'national home...did
not necessarily involve the early establishment of an independent
Jewish State,' such a State 'was a matter for gradual development
in accordance with the ordinary laws of political
evolution.'(2)

How these laws were to be regarded was explained
in a Foreign Office memorandum of 19 December 1917 by Arnold
Toynbee and Lewis Namier, the latter a Galician-born Jew, who wrote
jointly: 'The objection raised against the Jews being given
exclusive political rights in Palestine on a basis that would be
undemocratic with regard to the local Christian and Mohammedan
population,' they wrote, 'is certainly the most important which the
anti-Zionists have hitherto raised, but the difficulty is
imaginary. Palestine might be held in trust by Great Britain or
America until there was a sufficient population in the country fit
to govern it on European lines. Then no undemocratic restrictions
of the kind indicated in the memorandum would be required any
longer.'(3)

On 3 January 1919 agreement was reached between
the Zionist leader Chaim Weizmann and the Arab leader Emir Feisal.
Article Four of this agreement declared that all 'necessary
measures' should be taken 'to encourage and stimulate immigration
of Jews into Palestine on a large scale, and as quickly as possible
to settle Jewish immigrants upon the land through closer settlement
and intensive cultivation of the soil.' In taking such measures,
the agreement went on, 'the Arab peasant and tenant farmers shall
be protected in their rights, and shall be assisted in forwarding
their economic development.'(4)

The Weizmann-Feisal agreement did not refer to
Jewish statehood. Indeed, on 19 January 1919, Balfour wrote to his
fellow Cabinet Minister Lord Curzon: 'As far as I know, Weizmann
has never put forward a claim for the Jewish Government of
Palestine. Such a claim is, in my opinion, certainly inadmissible
and personally I do not think we should go further than the
original declaration which I made to Lord Rothschild.'(5)

Scarcely six weeks later, on February 27, in
Balfour's presence, Weizmann presented the essence of the
Weizmann-Feisal Agreement to the Allied Supreme Council in Paris,
telling them that the nation that was to receive Palestine as a
League of Nations Mandate must first of all 'Promote Jewish
immigration and closer settlement on the land,' while at the same
time ensuring that 'the established rights' of the non-Jewish
population be 'equitably safe-guarded.'

During the discussion, Robert Lansing, the
American Secretary of State, asked Weizmann for clarification 'as
to the meaning of the words "Jewish National Home." Did that mean
an autonomous Jewish Government?' Weizmann replied, as the minutes
of the discussion record, 'in the negative.' The Zionist
Organisation, he told Lansing – reiterating what Balfour had told
Curzon – 'did not want an autonomous Jewish Government, but merely
to establish in Palestine, under a Mandatory Power, an
administration, not necessarily Jewish, which would render it
possible to send into Palestine 70,000 to 80,000 Jews annually.'
The Zionist Organisation wanted permission 'to build Jewish schools
where Hebrew would be taught, and to develop institutions of every
kind. Thus it would build up gradually a nationality, and so make
Palestine as Jewish as America is American or England English.'

The Supreme Council wanted to know if such a
'nationality' would involve eventual statehood? Weizmann told them:
'Later on, when the Jews formed the large majority, they would be
ripe to establish such a Government as would answer to the state of
the development of the country and to their ideals.'(6)
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British Foreign Secretary Arthur James Balfour, 1917
(Israel National Photo Collection)






The British Government supported the
Weizmann-Feisal Agreement with regard to both Jewish immigration
and land purchase. On June 19 the senior British military officer
in Palestine, General Clayton, telegraphed to the Foreign Office
for approval of a Palestine ordinance to re-open land purchase
'under official control.' Zionist interests, Clayton stated, 'will
be fully safeguarded.'(7)

Clayton's telegram was forwarded to Balfour, who
replied on July 5 that land purchase could indeed be continued
'provided that, as far as possible, preferential treatment is given
to Zionist interests.'(8)

The Zionist plans were thus endorsed by both
Feisal and Balfour. But on 28 August 1919 a United States
commission, the King-Crane Commission, appointed by President
Woodrow Wilson, published its report criticising Zionist ambitions
and recommending 'serious modification of the extremist Zionist
programme for Palestine of unlimited immigration of Jews, looking
finally to making Palestine distinctly a Jewish State.'(9)

The King-Crane Commission went on to state that
the Zionists with whom it had spoken looked forward 'to a
practically complete dispossession of the present non-Jewish
inhabitants of Palestine, by various forms of purchase.' In their
conclusion, the Commissioners felt 'bound to recommend that only a
greatly reduced Zionist programme be attempted'; a reduction that
would 'have to mean that Jewish immigration should be definitely
limited, and that the project for making Palestine a distinctly
Jewish commonwealth should be given up.'(10)

The United States was in a minority at the
Supreme Council. On September 19 the Zionists received unexpected
support from The Times, which declared: 'Our duty as the Mandatory
power will be to make Jewish Palestine not a struggling State, but
one that is capable of vigorous and independent national
life.'(11)

Winston Churchill, then Secretary of State for
War, and with ministerial responsibility for Palestine, took a more
cynical view of Zionist ambitions. On October 25, in a memorandum
for the Cabinet, he wrote of 'the Jews, whom we are pledged to
introduce into Palestine and who take it for granted that the local
population will be cleared out to suit their convenience.'(12)

Churchill's critical attitude did not last long.
Fearful of the rise of Communism in the East, and conscious of the
part played by individual Jews in helping to impose Bolshevik rule
on Russia, he soon set his cynicism aside. In an article entitled
'Zionism versus Bolshevism: the Struggle for the Soul of the Jewish
People,' he wrote in the Illustrated Sunday Herald on 8
February 1920 that Zionism offered the Jews 'a national idea of a
commanding character.' Palestine would provide 'the Jewish race all
over the world' with, as Churchill put it, 'a home and a centre of
national life.' Although Palestine could only accommodate 'a
fraction of the Jewish race,' but 'if, as may well happen, there
should be created in our own lifetime by the banks of the Jordan a
Jewish State under the protection of the British Crown which might
comprise three or four millions of Jews, an event will have
occurred in the history of the world which would from every point
of view be beneficial, and would be especially in harmony with the
truest interests of the British Empire.'

Churchill's article ended with an appeal for the
building up 'with the utmost rapidity' of a 'Jewish national
centre' in Palestine; a centre, he asserted, which might become
'not only a refuge to the oppressed from the unhappy lands of
Central Europe,' but also 'a symbol of Jewish unity and the temple
of Jewish glory.' On such a task, he added, 'many blessings
rest.'(13)
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On 24 April 1920, at the San Remo Conference,
the British Prime Minister, David Lloyd George accepted a British
Mandate for Palestine, and that Britain, as the Mandatory Power,
would be responsible for giving effect to the Balfour Declaration.
The Chief of the Imperial General Staff, Field Marshal Sir Henry
Wilson, noted in his diary that there had been a 'two-hour battle'
among the British and French delegates, 'about acknowledging and
establishing Zionism as a separate State in Palestine under British
protection.'(14)

In January 1921, Lloyd George appointed
Churchill to be Secretary of State for the Colonies, charged with
drawing up the terms of the Mandate and presenting them to the
League of Nations. In March 1921, at the Cairo Conference,
Churchill agreed to the establishment of a Jewish gendarmerie in
Palestine to ward off local Arab attacks (Churchill preferred a
Jewish Army). He also agreed that Transjordan, while part of the
original Mandated Territory of Palestine, would be separate from
it, and under an Arab ruler. This fitted in with what Britain had
in mind as the wider settlement of Arab claims. On 17 January 1921,
T.E. Lawrence had reported to Churchill that Emir Feisal 'agreed to
abandon all claims of his father to Palestine' in return for
Mesopotamia (Iraq) – where Churchill agreed at the Cairo Conference
to install him as King – and Transjordan, where Feisal 'hopes to
have a recognised Arab State with British advice.'(15)

From Cairo, Churchill went to Jerusalem, where
he was given a petition from the Haifa Congress of Palestinian
Arabs, dated 14 March 1921, which began: '1. We refuse the Jewish
Immigration to Palestine. 2. We energetically protest against the
Balfour Declaration to the effect that our Country should be made
the Jewish National Home.'(16) Churchill rejected the Arab
arguments. 'It is manifestly right,' he announced publicly on March
28, 'that the Jews, who are scattered all over the world, should
have a national centre and a National Home where some of them may
be reunited. And where else could that be but in the land of
Palestine, with which for more than 3,000 years they have been
intimately and profoundly associated? We think it would be good for
the world, good for the Jews, and good for the British
Empire.'(17)

After Churchill's visit, Arab violence in Jaffa
led the British High Commissioner in Palestine, a British Jew, Sir
Herbert Samuel, to order an immediate temporary suspension of
Jewish immigration. This did not find favour in the Colonial
Office. A telegram drafted for Churchill by one of his senior
advisers, Major Hubert Young, who during the war had played his
part in the Arab Revolt, was dispatched to Samuel on May 14. 'The
present agitation,' the telegram read, 'is doubtless engineered in
the hope of frightening us out of our Zionist policy....We must
firmly maintain law and order and make concessions on their merits
and not under duress.'

On June 22 Churchill explained the British
position on Zionism at a meeting of the Imperial Cabinet. The
Canadian Prime Minister, Arthur Meighen, questioned Churchill about
the meaning of a Jewish 'National Home.' Did it mean, Meighen
asked, giving the Jews 'control of the Government'? To this
Churchill replied: 'If, in the course of many years, they become a
majority in the country, they naturally would take it
over.'(18)
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Churchill was asked about this sixteen years
later by the Palestine Royal Commission. 'What is the conception
you have formed yourself,' he was asked, 'of the Jewish National
Home?' Churchill replied: 'The conception undoubtedly was that, if
the absorptive capacity over a number of years and the breeding
over a number of years, all guided by the British Government, gave
an increasing Jewish population, that population should not in any
way be restricted from reaching a majority position.' Churchill
went on to tell the Commission: 'As to what arrangement would be
made to safeguard the rights of the new minority' – the Arab
minority – 'that obviously remains open, but certainly we committed
ourselves to the idea that some day, somehow, far off in the
future, subject to justice and economic convenience, there might
well be a great Jewish State there, numbered by millions, far
exceeding the present inhabitants of the country and to cut them
off from that would be a wrong.' Churchill added: 'We said there
should be a Jewish Home in Palestine, but if more and more Jews
gather to that Home and all is worked from age to age, from
generation to generation, with justice and fair consideration to
those displaced and so forth, certainly it was contemplated and
intended that they might in the course of time become an
overwhelmingly Jewish State.'(19)

Whether the Jews could form a majority – the
sine qua non of statehood – was challenged publicly by Herbert
Samuel on 3 June 1921, when he said that 'the conditions of
Palestine are such as not to permit anything in the nature of mass
immigration.'(20) But at a meeting in Balfour's house in London on
July 22, Lloyd George and Balfour had both agreed 'that by the
Declaration they had always meant an eventual Jewish
State.'(21)

Churchill's adviser, Major Young, likewise
favoured a policy that, he wrote to Churchill on August 1, involved
'the gradual immigration of Jews into Palestine until that country
becomes a predominantly Jewish State.' Young went on to argue that
the phrase 'National Home' as used in the Balfour Declaration
implied no less than full statehood for the Jews of Palestine.
There could be 'no half-way house,' he wrote, between a Jewish
State and 'total abandonment of the Zionist programme.'(22)

When the Cabinet met on August 17 there was talk
of handing the Palestine Mandate to the United States, but Lloyd
George rejected this. The official minutes noted: 'stress was laid
on the following consideration, the honour of the government was
involved in the Declaration made by Mr Balfour, and to go back on
our pledge would seriously reduce the prestige of this country in
the eyes of the Jews throughout the world.'

On 3 June 1922 the British Government issued a
White Paper, known as the Churchill White Paper, which stated: 'So
far as the Jewish population of Palestine are concerned it appears
that some among them are apprehensive that His Majesty's Government
may depart from the policy embodied in the Declaration of 1917. It
is necessary, therefore, once more to affirm that these fears are
unfounded, and that that Declaration, re-affirmed by the Conference
of the Principal Allied Powers at San Remo and again in the Treaty
of Sטvres, is not
susceptible of change.'

The White Paper also noted: 'During the last two
or three generations the Jews have recreated in Palestine a
community, now numbering 80,000...it is essential that it should
know that it is in Palestine as of right and not on the sufferance.
That is the reason why it is necessary that the existence of a
Jewish National Home in Palestine should be internationally
guaranteed, and that it should be formally recognized to rest upon
ancient historic connection.'(23)

To reinforce this concept of 'right,' Churchill
had granted the Zionists a monopoly on the development of
electrical power in Palestine, authorising a scheme drawn up by the
Russian-born Jewish engineer, Pinhas Rutenberg, to harness the
waters of the Jordan River. To stop what critics were calling the
'beginning of Jewish domination,' a debate was held in the House of
Lords demanding representative institutions that would enable the
Arabs to halt Jewish immigration. In the debate, held on June 21,
sixty Peers voted against the Mandate as envisaged by the White
Paper, and against the Balfour Declaration. Only twenty-nine Peers
voted for it.

On July 4 it fell to Churchill to persuade the
House of Commons to reverse this vote. He staunchly defended the
Zionists. Anyone who had visited Palestine recently, he said, 'must
have seen how part of the desert have been converted into gardens,
and how material improvement has been effected in every respect by
the Arab population dwelling around.' Apart from 'this agricultural
work – this reclamation work – there are services which science,
assisted by outside capital, can render, and of all the enterprises
of importance which would have the effect of greatly enriching the
land none was greater than the scientific storage and regulation of
the waters of the Jordan for the provision of cheap power and light
needed for the industry of Palestine, as well as water for the
irrigation of new lands now desolate.' The Rutenberg concession
offered to all the inhabitants of Palestine 'the assurance of a
greater prosperity and the means of a higher economic and social
life.'

Churchill asked that the Government be allowed
'to use Jews, and use Jews freely, within limits that are proper,
to develop new sources of wealth in Palestine.' It was also
imperative, he said, if the Balfour Declaration's 'pledges to the
Zionists' were to be carried out, for the House of Commons to
reverse the vote of the House of Lords. Churchill's appeal was
successful. Only thirty-five votes were cast against the
Government's Palestine policy, 292 in favour.(24)

The way was clear for presenting the terms of
the Mandate to the League of Nations. On July 5, Churchill
telegraphed Sir Wyndham Deedes, who was administering the
Government of Palestine in Samuel's absence, that 'every effort
will be made to get terms of Mandate approved by Council of League
of Nations at forthcoming session and policy will be vigorously
pursued.'(25)

On 22 July 1922 the League of Nations approved
the Palestine Mandate (it came into force on 29 September 1923).
One particular article, Article 25, relating to Transjordan,
disappointed the Zionists, who had hoped to settle on both sides of
the Jordan River. 'In the territories lying between the Jordan and
the eastern boundary of Palestine as ultimately determined,'
Article 25 stated, 'the Mandatory shall be entitled, with the
consent of the Council of the League of Nations, to postpone or
withhold application of such provisions of this mandate as he may
consider inapplicable to the existing local conditions, and to make
such provision for the administration of the territories as he may
consider suitable to those conditions, provided that no action
shall be taken which is inconsistent with the provisions of
Articles 15, 16 and 18.'

The Zionists pointed out that Article 15 was
clearly inconsistent with not allowing a Jewish presence in
Transjordan, for it stated clearly, with regard to the whole area
of Mandatory Palestine, west and east of the Jordan, that 'The
Mandatory shall see that complete freedom of conscience and the
free exercise of all forms of worship, subject only to the
maintenance of public order and morals, are ensured to all. No
discrimination of any kind shall be made between the inhabitants of
Palestine on the ground of race, religion or language. No person
shall be excluded from Palestine on the sole ground of his
religious belief. The right of each community to maintain its own
schools for the education of its own members in its own language,
while conforming to such educational requirements of a general
nature as the Administration may impose, shall not be denied or
impaired.'

The rest of the Mandate was strongly in support
of Zionist aspirations. Article 2, while making no reference to the
previous four and a half years' debate on statehood, instructed the
Mandatory to secure 'the development of self-governing
institutions.' In a note to the United States Government five
months later, the Foreign Office pointed out that 'so far as
Palestine is concerned' Article 2 of the Mandate 'expressly
provides that the administration may arrange with the Jewish Agency
to develop any of the natural resources of the country, in so far
as these matters are not directly undertaken by the
Administration.' The reason for this, the Foreign Office explained,
'is that in order that the policy of establishing in Palestine a
national home for the Jewish people could be successfully carried
out, it is impractical to guarantee that equal facilities for
developing the natural resources of the country should be granted
to persons or bodies who may be motivated by other motives.'(26) It
was on this basis that the Rutenberg electrical concession had been
granted as a monopoly to the Zionists, and on which representative
institutions had been withheld for as long as the Arabs were in a
majority.

Article 4 recognised the Zionist Organization as
the 'appropriate Jewish Agency,' to work with the British
Government 'to secure the co-operation of all Jews who are willing
to assist in the establishment of a Jewish national home.' Article
6 instructed the Palestine Administration both to 'facilitate'
Jewish immigration, and to 'encourage' close settlement by Jews on
the land, 'including State lands and waste lands not required for
public purposes.'(27)

On the evening of 22 July 1922, Eliezer Ben
Yehuda, the pioneer of modern spoken Hebrew, went to see his friend
Arthur Ruppin. It was more than forty years since Ben Yehuda had
come to live in Palestine. He had just seen a telegram announcing
that the League of Nations had just confirmed Britain's Palestine
Mandate. 'The Ben Yehudas were elated,' Ruppin recorded in his
diary, with Ben Yehuda telling Ruppin, in Hebrew, 'now we are in
our own country.' Ruppin himself was hesitant. 'I could not share
their enthusiasm,' he wrote. 'One is not allocated a fatherland by
means of diplomatic resolutions.' Ruppin added: 'If we do not
acquire Palestine economically by means of work and if we do not
win the friendship of the Arabs, our position under the Mandate
will be no better than it was before.'(28)
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The history of the Zionist movement is fraught
with paradoxes and ambiguities regarding its ultimate political
aim. Theodor Herzl's foundational document Der Judenstaat
(1896) referred explicitly to statehood, yet the Basel Declaration
issued at the First Zionist Congress in 1897 judiciously avoided
such explicit language: after much discussion it settled on stating
that "Zionism aims at achieving in Palestine a Jewish homeland,
secured by public law." And in Herzl's utopian novel
Altneuland (1902), which described how a Jewish society in
the Land of Israel would look in 1923, its precise status within
and vis-a-vis the Ottoman Empire is left somewhat nebulous – though
Herzl's clarion call in Basel ("We are a nation") clearly suggested
where Zionism was ultimately heading.

The reasons for this ambiguity were obvious:
while the fundamental subtext of Zionism was to aim at a Jewish
state, the geopolitics of the period and the region called for a
careful approach. Herzl's aim, despite numerous disappointments,
was to try to obtain from the Ottoman Sultan a charter for Jewish
immigration, settlement, and practical self-government. The
diplomatic contacts of the Zionist movement – not only with the
Sublime Porte in Constantinople but also with the German Kaiser,
the British government, Russian ministers, and numerous other
statesmen – were aimed at achieving such a de facto control of
Palestine, regardless of the exact legal formula – a chartered
company, autonomy or the like.

This ambiguity continued also when Britain
became the hegemonic power in the region. The Balfour Declaration
was the first major international victory for Zionism, but its
careful language spoke merely of "establishing in Palestine a
national home for the Jewish people," hedging this with an
assurance that this would "not prejudice the civil and religious
rights of the non-Jewish communities" in the country. These
formulations were incorporated in 1922 into the text of the League
of Nations Mandate to Great Britain, and consequently were
naturally interpreted in different ways by Zionists, various
British administrations, and of course the Arabs in Palestine.

In the first decade and a half of the British
Mandate, official Zionist policies, despite some noisy internal
debates, were mainly focused on immediate activities – immigration,
purchase of land, establishing settlements, institution building –
rather than on final goals. That Jewish immigration to Palestine in
the 1920s was minimal, and with the economic crisis toward the end
of the decade emigrants outnumbered immigrants, only accentuated
the need for pragmatic rather than declaratory politics. The League
of Nations concept of "mandates" was crafted around the idea of
eventual self-determination (as in Syria, Lebanon, and Iraq), but
this was viewed as a long-term process, not an immediate challenge.
The final goal (Endziel in Zionist parlance) was always
there, but there were more immediate and pressing needs.

The rise of Nazism in Germany and the darkening
clouds gathering over European Jewry in the 1930s changed the
agenda. The dramatic increase in Jewish immigration, which more
than doubled the population of the Yishuv from 1933 to 1936,
transformed the politics on all sides. The Palestinian Arab
leadership, which until then had viewed Zionism as an irritant but
not a serious national threat, for the first time realized that
developments could turn the Jews into a majority in the country –
and the Arab Revolt of 1936-1939, aimed at Britain but accompanied
by terror attacks against the Jews, had a twofold aim: pressuring
Britain to curb Jewish immigration and, at the same time, making
life for Jews dangerous, thus deterring Jews fleeing Europe from
seeking a safe haven in Palestine. The Zionist leadership also
realized that given the changed circumstances, deferring Zionism's
final goals was no longer feasible. And the British government,
which until then believed in muddling through by balancing Jewish
and Arab claims under the vague umbrella of the League of Nations
Mandate, came to the conclusion that a more decisive approach would
be necessary.

This was the background to the appointment in
1936 of the Royal Commission on Palestine (the Peel Commission),
which for the first time addressed the final status of Palestine.
At its base was the realization that the Mandate as originally
devised could not be carried out, given changed circumstances as
well as the positions of the two communities in Palestine. Hence
the Peel Commission Report suggested the partition of Mandatory
Palestine into two states – Jewish and Arab – with Jerusalem and a
corridor to Jaffa remaining under British control.

After World War II and the Holocaust, and the
pressure of Jewish survivors to reach Palestine despite the British
ban on immigration and the incarceration of fifty-three thousand
illegal immigrants in detention camps in Cyprus, Britain handed
over its Mandate to the United Nations. On November 29, 1947, the
UN General Assembly, after having sent an inquiry commission of its
own to the region (UNSCOP), followed the principles of the Peel
Commission – though with a different map – and recommended
partition and the setting up of two independent states, a Jewish
and an Arab one (with Jerusalem as an international corpus
separatum). In the final vote, thirty-three countries voted in
favor, thirteen against, ten abstained, and one was absent. That
both the United States and the Soviet Union voted in favor of
partition, despite the darkening clouds of the Cold War, suggested
how deep and wide was international support for such a compromise
solution: there cannot be shown any other issue on which the two
superpowers agreed in 1947, and while there were obvious
realpolitik reasons for this unusual convergence, the basic
acceptance of the fundamental rights of Jews – as well as of
Palestinian Arabs – to live under their own governments was clearly
visible in this decision. After all, this was also the period in
which the newly established United Nations dealt with many other
issues of decolonization in the same spirit.
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It is the reaction of the two communities –
Jewish and Arab – to the partition idea, endorsed first by the Peel
Commission and then by the United Nations, which has determined to
a large extent the history of the country and the region as well as
the principles and language underlining Israel's 1948 Declaration
of Independence.

Initially, both Jews and Arabs were shocked by
the idea of partition. The Zionist movement viewed the whole of
Eretz Yisrael as a Jewish patrimony, and the effort – not very
successful until 1939, but becoming more pressing and feasible
after 1945 – to reach a Jewish majority was aimed at giving this
claim international support and legitimacy. And the emerging
Palestinian national movement, supported by neighboring Arab states
then already organized in the Arab League, viewed Falastin as
integral a part of the great Arab homeland as all other lands from
Morocco to Iraq. Yet the responses of the two national movements to
the very idea of partition developed in different ways.

The decade of 1937-1947 represents the darkest
hours in Jewish history, and it was in this context that the
searing debate which divided the Zionist movement and the Yishuv in
its reaction to the idea of partition took place: local
geopolitics, as well as the enormity of the Holocaust, made it
impossible to defer discussing the Zionist Endziel. With
hundreds of thousands of Holocaust survivors viewing Palestine as
their only destination, and with the Arab total refusal to
entertain any Jewish immigration to the country, the debate about
partition became the major agenda of the political discourse in the
Jewish community in Palestine and the Zionist movement all over the
world. Innumerable articles, books, speeches, pamphlets, and
election manifestos appeared in those fateful years: political
parties split, families were divided, paramilitary organizations
were formed and re-formed with this issue at the center of debate
in an extremely contentious and agitated political discourse.
Eventually, the majority of the Yishuv and the Zionist moment
accepted – with mixed feelings, one has to admit – partition. It is
therefore extremely interesting to follow the arguments raised and
used by the supporters of partition – the liberal and
social-democratic wings of the Zionist movement.

Two sets of arguments could be discerned – one
hailing from universalistic, humanist moral values, the other from
considerations of realpolitik. Since these two sets of
arguments usually lead to contradictory conclusions, it is both
historically and intellectually intriguing to follow them when, as
in this case, they led to the same conclusion of accepting the idea
of partition.

The universalist, humanist, and moral argument
ran along the following lines: the Jewish claim to independence,
statehood, and sovereignty is based on the idea of
self-determination, on the notion that Jews have a right to govern
themselves and not be subject to foreign rule. This idea, however,
based on the heritage of the Enlightenment, is a universal idea;
hence if you claim this right to yourself, you cannot deny it to
others. Specifically, if Zionism claims that Jews have a right not
to be ruled by Arabs, it follows that Arabs have the same right not
to be ruled by Jews. Ergo, a compromise is needed, and partition is
the vehicle which will grant the right of self-determination – and
not living under foreign rule – to both Jews and Arabs. This
approach was perhaps best encapsulated by a saying attributed to
Chaim Weizmann, the elder statesman of Zionism and later the first
president of Israel: when asked, after enumerating the depth of the
Jewish attachment to Eretz Yisrael and the Jewish rights to the
land, if the Arabs have no rights in Palestine, he is said to have
replied: "Of course they have rights: the conflict in Palestine is
not between right and wrong, it is between right and right."

The second set of arguments is from
realpolitik: clearly in order to establish a Jewish state,
Zionism would need international support – moral, political,
diplomatic, perhaps also military. Nobody in the world would
support Zionism if it claimed that 600,000 Jews in Palestine had a
right to rule over 1,100,000 Arabs. Such international support
could be achieved only if the Zionist movement accepted the idea of
partition and limited its claim to a territory where there was a
Jewish majority.

These two sets of arguments were proposed
sometimes as distinct, sometimes as overlapping. But the
combination of ethical considerations with the reality of power
politics endowed them with enormous appeal, which cut across party
lines and could bring together left-wingers and right-wingers,
secularists and religious people, hardheaded realists and
idealistic dreamers: this became the bedrock of the powerful
resilience which helped propel the Yishuv in the difficult years of
the struggle for independence.

Tragically, a parallel debate did not occur
within the Arab community. Here an absolutist position – we have
all the rights, the Jews don't have any right – continued to
be the foundation of their response to the idea of partition. Not
only that: the Arabs of Palestine, and Arab states (some of them
members of the United Nations) went to war not only against the
emerging Jewish state, but also against a UN resolution: the only
case known to me when member states of the UN not only did not
abide by a UN resolution, but went to war against it.

But it could have been different: there was
nothing deterministic, or preordained, in the Arab refusal. It
could be imagined that the Arab community, just like the Jewish
community, would have gone through a profound internal debate and
come out of it – as did the Jewish community – with an acceptance,
however reluctant, of the compromise idea of partition, be it on
moral or realistic grounds, or both.

This could have happened – but it did not. Had
it happened – and the responsibility, moral and political, that it
did not rests on the shoulders of the Arab side – history would
have been different: on May 15, 1948, two states – Israel and
Palestine – would have been established. There would have been no
1948 war, no Palestinian refugees, no nakba, no further
Arab-Israeli wars, no terrorism, no Israeli reprisals. The
Palestinian Arabs, and the countries of the Arab League, had they
chosen this path, would have made the Middle East a region of
prosperity, mutual respect and recognition, progress and abundance
for all its peoples.

For the Jewish community in Palestine and the
Zionist movement, the UN partition plan was a vindication of the
Jewish people's right to self-determination and sovereignty. This
endorsement of its historical legitimacy by the international
community was achieved, however, at the price of accepting a
painful – yet necessary – compromise, which was perhaps most
difficult because Jerusalem, with all of its significance in Jewish
history and religion, was left outside the future Jewish state. Yet
Jews viewed this as an almost messianic breakthrough, especially
coming just two years after the end of World War II which had
entailed the almost complete annihilation of European Jewry. In its
deliberations, the United Nations noted as one of the reasons for
the historical need for the establishment of a Jewish state the
dire distress of survivors of the Holocaust – many of them cramped
into displaced persons' (DP) camps in the western occupation zones
of defeated Germany: this was one of the reasons for allotting the
largely uninhabited Negev to the Jewish state, so as to enable it
to absorb as many immigrants as possible.

The debates at the United Nations, as well as
the partition plan itself (UN General Assembly Resolution 181)
showed the international community's awareness of the complexity of
the issues involved in any decision about the future of British
Mandatory Palestine. The drawing of the borders of the two planned
nation-states tried to incorporate as many Jews and Arabs as
possible in their own respective future states, and this was
responsible for the somewhat unusual shape both states were to
have. But at the same time, the United Nations was aware of the
fact that in whichever way borders were to be drawn, there would
remain Arab and Jewish minorities in the titular states of the
other nation. In was for this reason that Resolution 181 took extra
care to guarantee minority rights and went into great detail to
specify the rights each of the national minorities should be
entitled to while living in the titular nation-state of the other
community: what the United Nations mandated were not only equal
citizenship and voting rights but also guarantees for language,
freedom of religious worship, education, landholding, and so on.
This, like the very recognition of the rights of both nations to
self-determination, expressed the best ideals of the young United
Nations as inspired by its San Francisco founding Charter.

It is interesting to note that an alternative
proposal was submitted to the United Nations and rejected: a
complex plan for a federal – or really confederal – binational
state. This was proposed by the Yugoslav member of UNSCOP, and was
obviously inspired by the post-World War II model of the Federative
Socialist Republic of Yugoslavia, then under the leadership of the
heroic Marshal Tito. It was an appealing model, and Yugoslavia was
at that time rather popular not only in the communist bloc but also
among many Western liberals and social democrats, who viewed its
multinational structure as a creative historical achievement. But
most UN members realized that it would not be accepted by either of
the two contending parties in Palestine, as both sides would feel
frustrated in their aims at self-determination. In retrospect one
can only comment today that this appealing model of Yugoslavia
eventually turned out to be sustained only by the Communist Party
dictatorship headed by Tito and that ultimately it failed
horrendously, causing the worst post-1945 set of atrocities in
Europe: when Yugoslavia imploded in the 1990s, the consequences
were a series of ethnic/religious wars entailing near-genocidal
atrocities, including mass murder, ethnic cleansing, mass rapes,
concentration camps, and causing international military
intervention.
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David Ben-Gurion flanked by the members of his
provisional government reading the Declaration of Independence at
the Tel Aviv Museum, May 14, 1948 (Israel National Photo
Collection)






With all its goodwill toward both national
movements in Palestine, the United Nations found itself powerless
to confront the Arab refusal to accept the compromise idea of
partition. The Palestinian Arabs, and the neighboring Arab states
organized in the Arab League, translated their opposition to the
partition plan into military terms: first various Palestinian Arab
militias, and after the termination of the British Mandate on May
15, 1948, the neighboring Arab states of Egypt, Syria, Jordan,
Lebanon, and even distant Iraq went to war against the Jewish
community and the international legitimacy expressed in the
partition plan, sending their armies to crush the emerging Jewish
state. The Arab refusal was almost universal: only the small groups
of Arab communists (in Palestine as well as in Egypt and Iraq)
opposed Arab military intervention, with the consequence of their
members being jailed by the Arab regimes going to war. The Arab
communists supported partition mainly because this was the Soviet
position, but it also went well with their internationalist
ideology which accepted national self-determination for all
peoples. The small group of Palestinian Arab communists chose to
remain in Israel and became instrumental in forming the Israel
Communist Party, which for decades held two unusual distinctions:
in Israel it was the only truly Jewish-Arab party, and in the
region it turned out to be the only legal communist party, as
communists were banned, persecuted, and imprisoned by all Arab
regimes, whether conservative monarchies or revolutionary
nationalistic republics.

At the end of the day, and despite the UN
endorsement of the establishment of a Jewish state in part of
Palestine, the Jews were left to fend for themselves. The United
Nations held numerous debates and emergency sessions in the face of
the Arab assault, condemning unambiguously the Palestinian Arab
refusal to accept partition and the Arab states' invasion after May
15, 1948. Yet ultimately the Jewish community, and the nascent
Israel, survived because they were able to defend themselves by
force of arms: not for the last time the United Nations proved
unable to live up to its mission and to put into practice, in the
real world and not in deliberative chambers, its own ideals,
decisions, and vision.

Israel's Declaration of Independence of May 14,
1948, attempted to take into account this extremely complex
reality: on the one hand, the newly established state was sustained
by the international legitimacy of the United Nations; on the
other, independence was achieved not as hoped through peaceful
means where both Jews and Arabs would gain a place in the sun,
albeit in only a part of what each group perceived as its homeland,
but in the middle of a war waged against the very existence of a
Jewish homeland.

The challenge imposed by these contradictory
developments is clearly evident in the carefully crafted language
of the Declaration of Independence, which enumerates the various
historical levels from which Israel derives its legitimacy. It
starts with the role of the Land of Israel in forming and
constructing the Jewish nation; it mentions the yearning of
generations for a return to the ancestral land, translated into the
historical realm through the Zionist movement and the waves of
immigration to the country since the late nineteenth century and
the transformations wrought by these developments. It goes on to
refer to the Holocaust and the attempt of multitudes of Jewish
survivors to reach Palestine despite British exclusionary
legislation. It culminates in the UN partition plan as being the
vindication of the Jewish nation's "natural and historical right"
to a state in its ancestral land. Despite the war situation, it
reaches out to the Arab neighbors, in the country and in the
region, and hopes to live in peace and mutual prosperity with
them.

True to the founding ideas of Zionism, as well
as to the stipulations of the UN partition plan, the Declaration
guarantees equal citizenship rights to all the inhabitants of the
country without discrimination and assures the cultural and
religious rights of all communities. And – in what had been crucial
to the Zionist fight against British rule – it declares that the
newly established state will be open to Jewish immigration – a
principle later to be enshrined in one of the foundational pieces
of Israeli legislation, namely, the Law of Return, which guarantees
the right of immigration and citizenship to every Jewish person
willing to immigrate to Israel. As viewed within the Israeli and
Zionist discourse, this is a law based on solidarity with the
downtrodden and persecuted; it is also the most encompassing piece
of affirmative-action legislation ever enacted anywhere: never
again would persecuted Jews be exposed to a situation – as had
happened during World War II when many had been trying to flee
Nazi-occupied Europe – where they would not have a place of refuge
and asylum which would be willing to take them in and which they
could call their home.

Yet beyond the principles enunciated in the
Declaration, the practical steps taken by the newly established,
independent State of Israel reflected, despite the difficult war
situation, both the country's willingness to abide by obligations
inherent in the UN partition plan as well as the basic tenets of
the liberal version of Zionism. Perhaps the best way to assess
these steps is to consider decisions that Israel did not take.

In British Mandatory legislation there had been
three official languages – English, Arabic, and Hebrew. Israel
immediately abolished the status of English as an official
language, but kept the two others, meaning that Arabic was declared
the second official language of the Jewish state – a status it
maintains to this very day, as is evident from the bilingual
inscriptions on its stamps, currency, and so on. Moreover – and
much more significant for the Arab minority in the country –
Israeli Arabs have the right to send their children to state
schools which teach in Arabic, with the curriculum tailored to the
cultural differences involved. Yet Israel could have decided
differently; following democratic countries like Britain, France,
or Germany, it could have decided on a uniform, Hebrew-language
curriculum in all its state schools, perhaps leaving the option for
the Arab community to set up private schools in their language if
they so wished. Without using the term – in 1948 not yet in
existence – Israel adopted a multicultural approach toward its Arab
minority; it could have done differently. Israel's decision to
maintain the status of Arabic as an official language – with all
the consequences flowing from it – was not demanded by the
stipulations of the UN partition plan.

Furthermore, on holding its first parliamentary
elections in January 1949, when the war was still going on, Israel
extended voting rights to those Arabs who had remained in the
country and they participated in the elections on an equal basis.
Yet because Israel was still at war, it could have decided that so
long as a status of war prevailed between it and Palestinian Arabs
and the surrounding Arab countries, Arabs living in Israel would
not be entitled to the vote. Such an option was not followed, and
was not even raised in the discussion in the Provisional Government
or the Provisional State Council. Had such a step been taken, it
could have been construed as in contravention of the UN partition
plan, but could also have been conceivably justified by reference,
in international law, to the state of war. But Israel decided on an
inclusive policy – inspired, at least in part, by the Jewish memory
of what it meant to be a minority and by decades of Jewish efforts
in the Diaspora to ensure equal citizenship and voting rights for
members of Jewish communities.

The Arab minority in Israel obviously finds
itself in a difficult and complex situation, exacerbated by the
continuing conflict in which Israel finds itself; one should not
idealize its situation. But Israel could have taken decisions which
would not have been divergent from what other democracies have
followed, especially in war or emergency situations (the American
treatment in World War II of its own citizens of Japanese ancestry
comes to mind). It is to Israel's credit that on this issue, the
newly established country, despite having been attacked and
besieged, did not adopt a harsher policy.

The possible tensions between Israel as a Jewish
nation-state and its commitments to liberal values of equal
citizenship continue to surface in some of the current political
discourse in the country; decades of war and enmity have not made
those issues disappear, and in some cases have exacerbated them.
But the political system developed in Israel, based on the Jewish
right of self-determination, was combined, at the same time, with
respect not only for the minority population's equal civil rights
but also for their language rights. For Israel, its claim for
Jewish self-determination has always been viewed within a wider,
universalist context, and has assured, in a difficult situation,
its adherence to the basic norms of a liberal democracy.

Nevertheless, it is clear that so long as there
is no final peace agreement between Israel and all its neighbors,
and so long as the future of the Palestinians has not been settled
through negotiations with Israel, some of these issues have not yet
found their satisfactory solution. Consequently, peace for Israel
is not just an issue of international relations, but also an
imperative necessary for the maintenance and further development of
its own democratic, liberal and pluralist society. The acceptance
by most Israelis today of a two-state solution – of two
nation-states, a Jewish and a Palestinian one – living in peace
with each other, is a testimony to the fact that despite decades of
war and siege, the fundamental decision adopted by the Jewish
community in 1947 continues to guide, despite all difficulties, the
moral compass of the Jewish state.
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For over half a century, seminal issues in the
Arab-Israeli conflict have defied resolution. Negotiations over
security, Jerusalem, refugees, borders, settlements, and so on
engender passionate, entrenched demands and expectations.

There are few international arenas that provide
a balanced platform for the discussion of these contentious issues
and in particular, the issue of refugees. This especially applies
to the United Nations and its affiliated entities, where the
predominant focus has been on Palestinian refugees.

Emanating as a result of the 1948 conflict in
the Middle East, Palestinians are considered by some as the world's
longest-standing extant refugee population. They continue to
require international assistance. On the political level, the
United Nations has addressed – and continues to address annually –
the issue of Palestinian refugees exclusively, even though
Palestinians were not the only Middle East refugees.

Their continuing needs, however, do not
supersede the fact that, during the twentieth century, two refugee
populations emerged as a result of the conflict in the Middle East
– Arabs as well as Jews. Neither the mass violations of the human
rights of Jews in Arab countries, nor their displacement from their
countries of birth, has ever been adequately addressed by the
international community.

Asserting rights and redress for Jewish refugees
is intended neither to argue against any claimed Palestinian
refugee rights nor to negate any suffering. It is a legitimate call
to recognize that Jewish refugees from Arab countries, as a matter
of law and equity, possess the same rights as all other
refugees.

While asserting equal rights for all Middle East
refugees, there is no parallel history, geography, nor demography
that could allow for any just comparison between the fate of
Palestinian refugees and the plight of Jewish refugees from Arab
countries. Moreover, there is a fundamental distinction between
these two narratives:


	
The newly established State of Israel, under
attack from six Arab armies, with scant and scarce resources,
opened its doors to hundreds of thousands of Jews displaced from
Arab countries, granted them citizenship, and tried, as best it
could, under very difficult circumstances, to absorb them into
Israeli society.



	
By contrast, the Arab world, with the sole
exception of Jordan, turned their backs on displaced Palestinian
Arabs, sequestering them in refugee camps to be used as a political
weapon against the State of Israel for the last sixty-three
years.





While there is no symmetry between these two
narratives, there is one important factor that applies to both;
namely, the moral imperative to ensure that the rights of all bona
fide refugees are fully acknowledged, respected, and addressed
within any putative resolution of the conflict in the Middle
East.

Jews as an Indigenous People of the Middle East

Jews and Jewish communities have lived in parts
of the Middle East, North Africa, and the Gulf region for more than
2,500 years.(1)

Historical Jewish Presence in the
Region(2)

Iraq - 6th century BCE

Lebanon - 1st century BCE

Libya - 3rd century BCE

Syria - 1st century CE

Yemen - 3rd century BCE

Morocco - 1st century CE

Algeria - 1st-2nd century CE

Tunisia - 3rd century CE
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Jewish refugees, bound for Israel, wait for an
airplane with their belongings as they escape persecution in Yemen,
1949. (Israel National Photo Collection/David Eldan)






This historical record is important as today,
its detractors claim that Israel is an illegitimate state made up
of Jews who are foreign to the region – insinuating that this is
the root cause of the Arab-Israeli conflict. For example, Iranian
President Mahmoud Ahmadinejad has stated that Jews in Israel "have
no roots in Palestine," and "If the Europeans are honest they
should give some of their provinces in Europe – like in Germany,
Austria or other countries – to the Zionists and the Zionists can
establish their state in Europe."(3) In another speech, Ahmadinejad
cited the events in Europe as the reason Jews left there, stating
that "then the Jews must return to where they came from....If there
really had been a Holocaust, Israel ought to be located in Europe,
not in Palestine."(4)

The allegation that Israel is made up solely of
latter-day immigrants is a distortion of history. The long and
proud legacy of Jews and Jewish communities in North Africa, the
Middle East, and the Gulf region proves this claim false. In fact,
Jews are an indigenous people of the Middle East, and were resident
in the region over one thousand years before the advent of Islam.
Their descendants make up a significant portion of Israel's
population and their presence there demonstrates the historical
connection of Jews to Israel, for thousands of years, as the
homeland of the Jewish people.

With the beginning of Islam in the seventh
century CE, Jews were ruled under the legal status of
dhimmi, a "protected" people, a status assigned to
Christians and Jews. Dhimmis were extended some degree of
legal protection, while relegated to being second-class
citizens.(5)

Upon the declaration of the State of Israel in
1948, the status of Jews in Arab countries worsened dramatically as
many Arab countries declared war, or backed the war against Israel.
Jews were either uprooted from their countries of longtime
residence or became subjugated, political hostages of the
Arab-Israeli conflict. Jews were often victims of murder, arbitrary
arrest and detention, torture, and expulsions. Official decrees and
legislation enacted by Arab regimes denied human and civil rights
to Jews and other minorities, expropriated their property, and
stripped them of their citizenship and other means of livelihood.
For example:

In Iraq:


	
Law No. 1 of 1950, entitled "Supplement to
Ordinance Canceling Iraqi Nationality," in fact deprived Jews of
their Iraqi nationality. Section 1 stipulated that "the Council of
Ministers may cancel the Iraqi nationality of the Iraqi Jew who
willingly desires to leave Iraq for good" (official Iraqi English
translation).(6)



	
Law No. 5 of 1951, entitled "A law for the
Supervision and Administration of the Property of Jews who have
Forfeited Iraqi Nationality," also deprived them of their property.
Section 2(a) "freezes" Jewish property.(7)





In Egypt:


	
A mass departure of Jews was sparked when Egypt,
in 1956, amended the original Egyptian Nationality Law of 1926.
Article 1 of the Law of November 22, 1956, stipulated that
"Zionists" were barred from being Egyptian nationals.(8) Article 18
of the 1956 law asserted that "Egyptian nationality may be declared
forfeited by order of the Ministry of Interior in the case of
persons classified as Zionists." Moreover, the term "Zionist" was
never defined, leaving Egyptian authorities free to interpret the
law as broadly as they wished.





In Libya:


	
On August 8, 1962, the Council of Ministers
announced a Royal Decree amending Article 10 of the law of
citizenship, which provided, inter alia, that a Libyan national
forfeited his nationality if he had had any contact with Zionism.
The retroactive effect of this provision, which covered the
preceding period commencing with Libyan independence on December
24, 1951, enabled the authorities to deprive Jews of Libyan
nationality at will.





As a result of these and similar measures
adopted by Arab regimes throughout the region, many Jews concluded
that their situation had become untenable and decided to leave. The
difficulty in doing so varied greatly from country to country.
During the twentieth century, in some countries, Jews were
forbidden to leave (e.g., Syria); in others, Jews were displaced en
masse (e.g., Iraq); in some places, Jews lived in relative peace
under the protection of Muslim rulers (e.g., Tunisia, Morocco);
while in other states, they were expelled (e.g., Egypt). However,
the final result was the same – the mass displacement of some
856,000(9) Jews from some ten Arab countries – in a region
overwhelmingly hostile to Jews.
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Hundreds of thousands of Jewish refugees from Arab
states arrive in Israel. Initially they live in refugee camps, but
are shortly integrated into Israeli society. (International Center
of Photography/ Magnum Photos/ Robert Capa)






Were Jews Displaced from Arab Countries Really
Refugees?

The internationally accepted definition for the
term "refugee" derives from the Statute of the United Nations High
Commissioner for Refugees that was established by United Nations
General Assembly Resolution 319 (IV) on December 3, 1949. The
Convention Relating to the Status of Refugees was adopted on July
28, 1951, by the United Nations Conference of Plenipotentiaries on
the Status of Refugees and Stateless Persons, which was convened
under General Assembly Resolution 429 (V) of December 14, 1950, and
entered into force on April 22, 1954. Article 1 states the
following:

For the purposes of the present Convention, the term
"refugee" shall apply to any person who:

(2) As a result of events occurring before 1 January
1951 and owing to well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his
nationality and is unable, or owing to such fear, unwilling to
avail himself of the protection of thatcountry; or who, not having
a nationality and being outside the country of his former habitual
residence as a result of such events, is unable or, owing to such
fear, unwilling to return to it.(10)

Clearly, this definition applied to many Jews
who fled Arab countries who had, as described earlier, a
"well-founded fear of being persecuted." Moreover, on two separate
occasions, the United Nations High Commissioner for Refugees
(UNHCR) specifically declared that Jews fleeing from Arab countries
were indeed refugees "who fall under the mandate" of the UNHCR. The
first recognition pertained to Jews fleeing Egypt:

"Another emergency problem is now arising: that of
refugees from Egypt. There is no doubt in my mind that those
refugees from Egypt who are not able, or not willing to avail
themselves of the protection of the Government of their nationality
fall under the mandate of my office."

– Mr. Auguste Lindt, UN High Commissioner for
Refugees, Report of the UNREF Executive Committee, Fourth Session –
Geneva 29 January to 4 February, 1957.

The second recognition came eleven years
later:

"I refer to our recent discussion concerning Jews
from Middle Eastern and North African countries in consequence of
recent events. I am now able to inform you that such persons may be
considered prima facie within the mandate of this Office."

— Dr. E. Jahn, Office of the UN High Commissioner,
United Nations High Commissioner for Refugees, Document No.
7/2/3/Libya, July 6, 1967.

The significance of this second ruling was
twofold:


	
Unlike the first statement by the High
Commissioner that merely referred to "refugees," this letter
referred specifically to "Jews"; and



	
Unlike the first determination that limited
UNHCR involvement to refugees from Egypt, this statement
constituted a ruling that Jews who had left any of the Middle
Eastern and North African countries concerned, namely: Algeria,
Egypt, Lebanon, Libya, Morocco, Syria, and Tunisia, fell within the
mandate of the Office of the UNHCR.





So in fact, both populations were recognized as
bona fide refugees by the relevant UN Agencies – Palestinian Arabs
by UNRWA(11) and Jewish refugees by the UN High Commissioner for
Refugees.(12)

The Response of the International Community to
Middle East Refugees

The United Nations, through statute and
precedent, has developed international standards and mechanisms for
the protection, resettlement, and rehabilitation of refugees around
the world. These rights are well enshrined in international
law.

There is no statute of limitations on the rights
of refugees. Therefore, both refugee populations still retain
rights, albeit each according to different internationally accepted
definitions and statutes.

As far as the United Nations was concerned, the
symmetry ended there. There was an anomaly in the way the United
Nations responded to the two, different Middle East refugee
populations.

The record provides a damning indictment of the
United Nations and the international community. Extensive research
into voting patterns and UN meeting transcripts reveals that there
was no equity in the United Nations' response to the respective
plights of Palestinian and Jewish refugees. The following criteria
were used to arrive at this conclusion:

United Nations Resolutions

Resolutions of the United Nations, either
binding or nonbinding, reflect the thinking of the majority of
nations on the seminal issues of the day; and become the consensus
– indeed the "policy" – of the international community on these
issues.

United Nations Agencies

The involvement of its affiliated agencies
reflects the UN decision to take action on these concerns.

United Nations Resources

The provision of financial assistance gives UN
agencies the capacity to act upon and implement the will of the
international community.

Resolutions of the United Nations Security
Council

The United Nations Security Council (UNSC), one
of the principal and most powerful organs of the United Nations, is
charged with the maintenance of international peace and security –
from politics to peacekeeping; from wars to the environment.

Since its inception, the Security Council has
been seminally involved in Middle East affairs. From 1946 to 2009
inclusively, the total number of Security Council resolutions on
the Middle East in general, and on Palestinian and Jewish refugees
in particular, is as follows:(13)
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The primary preoccupation of the Security
Council by far, among all the other Middle East problem areas, was
Lebanon with 102 resolutions. Well back is the issue of Palestinian
refugees with nine resolutions, not a predominant number but still
dealt with by the Security Council. During this same period, there
was not one resolution that even mentions Jewish refugees from Arab
countries.

Resolutions of the United Nations General
Assembly

The UN General Assembly (UNGA), established in
1945 under the Charter of the United Nations, also occupies a
central position as the chief deliberative, policymaking, and
representative organ of the United Nations. Comprising all 192
members of the United Nations, it is intended to provide a unique
forum for multilateral discussion of any and all international
issues.
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From 1949 to 2009, General Assembly resolutions
focused much greater attention on the issue of Palestinian refugees
– some 20 percent – than on any other Middle East issue.(14)

There were never any General Assembly
resolutions that specifically addressed the issue of Jewish
refugees, nor any resolutions on other topics that even mention
Jewish refugees from Arab countries.

Moreover, other primary UN entities are also
guilty of this same omission.

Since its founding in 1968, the UN Human Rights
Commission (now Council) has adopted 132 resolutions on the plight
of Palestinians, alleging violations of their human rights, and
calling for compensation for Palestinian losses. No resolutions
ever dealt with those same human rights of Jewish refugees.(15)

Since 1974, the UN Economic and Social Council
(ECOSOC) has adopted 122 resolutions on the plight of Palestinian
refugees including on "Living Conditions in Occupied Territory"
(twenty-two resolutions), "Violations of Human Rights" (twenty-one
resolutions), and "Assistance to Palestinian People" (fifteen
resolutions).(16)

The lack of any UN attention to Jewish refugees
was not due to a lack of trying. On numerous occasions,
governmental and nongovernmental officials alerted the United
Nations, its leadership, and affiliated agencies to the problem of
Jewish refugees and sought its intervention, to no avail. The
United Nations proceeded to deal solely with Palestinian refugees.
This UN pattern of exclusivity, focusing only on Palestinian
refugees, has continued up to today.(17)

There are at least ten identifiable UN entities
that have been specifically created, or charged, with addressing
issues affecting Palestinian refugees. These include: the United
Nations Conciliation Commission for Palestine (UNCCP); the United
Nations Relief and Works Agency for Palestine Refugees in the Near
East (UNRWA); the Special Rapporteur on the Situation of Human
Rights in the Palestinian Territories Occupied since 1967; the
Committee on the Inalienable Rights of the Palestinian People; the
United Nations Division for Palestinian Rights; the United Nations
Development Programme of Assistance to the Palestinian People
(UNDP); the United Nations Economic and Social Commission for
Western Asia (ESCWA); the United Nations Office for the
Coordination of Humanitarian Affairs (OCHA); the Office of the
Special Coordinator of the Middle East Peace Process; and the Arab
International Forum on Rehabilitation and Development in the
Occupied Palestinian Territory, sponsored by the ESCWA, the Arab
League, and the Palestinian National Authority Ministry of
Planning.

No UN entities were especially created or
specifically instructed to address issues affecting Jewish refugees
from Arab countries.

Allocation of UN Resources to Middle East
Refugees

There is a huge disparity in the UN resources
provided to the two Middle East refugee populations – Arabs and
Jews.

Since 1947, billions of dollars have been spent
by the international community – by the UN, its affiliated
entities, and member states – to provide relief and assistance to
Palestinian refugees. In 2007 prices, UNRWA has spent $13.7 billion
since its inception in 1950.(18) During that same period, the UNHCR
did not provide any comparable financial assistance to Jewish
refugees. The international resources provided Jewish refugees from
Arab countries were negligible.(19)

Moreover, Palestinian refugees receive
disproportionate UN financial assistance as compared to all other
refugees. The current, respective UNHCR and UNRWA expenditures for
services to refugee populations reveal the differential treatment
accorded Palestinian refugees. With a 2008 budget of
$1,849,835,626, the UNHCR spends approximately $56 on each of the
32,900,000 persons under its mandate.(20) By comparison, with a
2008 budget of $548,603,000, UNRWA spends more than double what the
UNHCR does – approximately $117 on each of the 4,671,811 (December
2008) registered Palestinian refugees.(21)

Manipulation of the UN

Whenever the subject of Jews in Arab countries
was raised in the United Nations, a variety of tactics were used by
member states to ensure that the United Nations never formally, nor
properly, dealt with the issue of Jewish refugees. There are many
such examples. Here are but a few:

Using Threats in an Attempt to Influence UN
Decision-Making

For example, in the 1947 debate on whether the
United Nations should adopt the partition plan, Heykal Pasha
(Egypt) stated:

The United Nations...should not lose sight of the
fact that the proposed solution might endanger a million Jews
living in the Moslem countries... If the United Nations decides to
partition Palestine, it might be responsible for the massacre of a
large number of Jews.(22)

Further, he contended:

If the United Nations decides to amputate a part of
Palestine in order to establish a Jewish state, no force on earth
could prevent blood from flowing there....If Arab blood runs in
Palestine, Jewish blood will necessarily be shed elsewhere in the
Arab world.(23)

A few days later Iraq's Foreign Minister Fadil
Jamali warned that "any injustice imposed upon the Arabs of
Palestine will disturb the harmony among Jews and non-Jews in Iraq;
it will breed inter-religious prejudice and hatred."(24) The threat
was clear and real.

Misleading the United Nations: Treatment of Jewish
Populations

When allegations were raised against the
ill-treatment of Jews in their countries, Arab delegates asserted
that there was no discrimination against Jews; that they were well
treated. For example:


	
In 1970, the Saudi representative to the Human
Rights Commission stated that "The Arab Jews were quite happy in
their own countries and did not wish to go to Israel."(25)



	
Mr. Kelani (Syrian Arab Republic) contended in
1974 that "In the Syrian Arab Republic the Jews are treated as
Syrian citizens."(26)



	
At the UN General Assembly, on October 1, 1991,
Syrian Foreign Minister Farouk al-Shara denied that the Arabs had
ever discriminated against Jews, stating:





The Arabs have never adopted measures of racial
discrimination against any minority, religious or ethnic, living
among them. For hundreds of years Jews have lived amidst Moslem
Arabs without suffering discrimination. On the contrary, they have
been greatly respected.(27)

Misleading the United Nations: Jews Left Freely and
Were Not Refugees

In 1970, the UN representative from Morocco
claimed that Jews had left Arab countries for economic reasons, not
as a result of racial discrimination:

It had been said that many Jews had left Arab states
because discriminatory pressure had been exerted on them. Although
many Jews had indeed left those countries, the explanation given
for their departure was wrong. Such emigration formed part of a
general world pattern, as did the movement of population from the
developing countries to the developed countries for the purpose of
seeking better working conditions and greater economic
well-being.(28)

Misleading the United Nations: On Statistics

Sometimes figures provided by Arab delegates on
the numbers of Jews leaving their countries were disputed by
others. One such interchange occurred on June 5, 1957, at a meeting
of the Executive Committee of the United Nations Refugee Fund. Mr.
Safouat (Egypt) tried to differentiate between Egyptians who had a
specific nationality and those who were "stateless":

Those Egyptian nationals included 35,000 Jews, none
of whom had been expelled. They in fact enjoyed the same rights and
privileges as other citizens. Among those [possessing a foreign
nationality], there were 11,046 British and 7,013 French subjects.
Some of them, to wit 800 British and 684 French subjects, had been
asked to leave Egyptian territory because the Egyptian Government
had considered their activities to be harmful to the interest of
the State....With regard to the category of stateless persons, they
numbered 7,000 and only 280 of them had been requested to leave the
country in the public interest or for reasons of state
security.(29)

The representative of France, Mr. Monod,
similarly disputed the Egyptian representative's report that only
280 stateless persons had been asked to leave Egyptian territory:
He "too was obliged to enter reservations about the accuracy of the
figures cited by the Observer for the Government of Egypt. France
alone had received nearly 2,300 stateless persons from that
country."(30)

Using Procedural Maneuvers to Divert Attention Away
from Jewish Refugees

There are recorded instances when procedural
maneuvers were used in an attempt to divert attention away from
Jewish refugees from Arab countries.


	
On March 5,1948, Item 37 on the agenda of a
meeting of ECOSOC was to address, inter alia, "Reports of the NGO
Committee," including Document E/710 containing two memos from the
World Jewish Congress (WJC) warning that "all Jews residing in the
Near and Middle East face extreme and imminent danger." The meeting
was presided over by Dr. Charles H. Malik (Lebanon) who, through a
procedural maneuver, passed over Agenda Item 37 that included the
WJC reports. Six days later, on March 11, 1948, when the Council
was ready to resume its deliberations, Mr. Katz-Suchy (Poland) rose
on a "point of order concerning the consideration of Item 37 of the
Agenda" and objected to the fact that it had not been addressed.
Concurring was Mr. Kaminsky (Byelorussian Soviet Socialist
Republic) who declared that "he could not condone a practice
whereby items on the agenda were allowed to disappear from the
agenda." Nonetheless, after discussion, the matter was referred
back to the NGO Committee and the danger facing Jews in Arab
countries never made it back to the ECOSOC table.(31)



	
In the aftermath of the 1967 Arab-Israeli war,
the Security Council adopted Resolution 237, which called for the
"scrupulous respect of the humanitarian principles governing the
treatment of prisoners of war and the protection of civilian
persons in time of war." The United Nations then sent an emissary
to examine the plight of Palestinians as well as Jewish civilians
in Arab countries. One year later, to prevent this dual focus on
both Palestinians and Jews, the Security Council adopted Resolution
259, which recalled "its resolution 237 (1967) of 14 June 1967"
while limiting the United Nations' focus only to "the safety,
welfare and security of the inhabitants of the Arab territories
under military occupation by Israel" – eliminating the previous
generic reference to "civilian persons in times of war," which
included Jews in Arab countries.





At the UN Human Rights Commission, on January
27, 1969, then-Israeli Ambassador Zeltner raised the issue of the
public lynching of nine Jews that had occurred in Baghdad. The
Egyptian representative, Ambassador Khallaf, contended that the
discussion was procedurally out of order:

In light of the Commission's decision to confine its
attention to the question of the violations of human rights in the
territories occupied by Israel, the whole of the statement made by
the representative of Israel at the previous meeting was out of
order.(32)

Moroccan Ambassador Kettani supported the
Egyptian position, saying that the Israeli statement "was quite
alien to the agenda" and inappropriate "as if the State of Israel
was competent to speak on behalf of all Jews throughout the
world."(33)

The matter was subsequently not dealt with by
the Human Rights Commission.

Challenging UN Authority to Deal with the Issue

In 1967, the United Nations' envoy Mr. Gussing
reported to the General Assembly that he had been rebuffed by
government officials in his efforts to determine the condition of
Jews in Egypt since the June war. He further reported that the
Egyptian government had "expressed the firm opinion that the
Security Council resolution [237] did not apply to the Jewish
minority."(34)

In 1969, at the Human Rights Commission, the
Soviet Union described the Baghdad lynching of nine Iraqi Jews as
"a purely internal matter."(35)

* * *

Individually, none of the above incidents would
have a significant impact on the United Nations' decision-making.
However, together, these manipulative tactics can be seen as the
reflection of a much larger collaborative assault on Israel at the
United Nations.

Israel has long complained about what it
perceives as the anti-Israel bias of the United Nations. Abba Eban,
Israel's first ambassador to the world body, once quipped: "If
Algeria introduced a resolution declaring that the earth was flat
and that Israel had flattened it, it would pass by a vote of 164 to
13 with 26 abstentions."(36)

The United Nations was and continues to be
politically and numerically dominated by a consortium of political
alliances. Together, they provide a voting bloc that assures
overwhelming majorities of all Middle East resolutions and prevents
the recognition of the rights of Jewish refugees from Arab
countries.(37) The only common denominator among these vastly
different and politically diverse factions is their anti-Israel
stance on virtually every issue. The following (somewhat
overlapping) multilateral organizations demonstrate this pattern:
the Organization of the Islamic Conference (OIC – including the
Arab League) has fifty-seven members;(38)the communist bloc, led by
the former Soviet Union, included seven Warsaw Pact members(39) and
fifteen other countries;(40) and the Organization of African Unity
(OAU) has fifty-three members,(41) while additional support for
anti-Israel resolutions could be counted on from the 118-member
Non-Aligned Movement (NAM).(42)

Legal and Political Basis for the Rights of Jewish
Refugees

As detailed earlier, all resolutions and other
declaratory examples of UN recognition are restricted to
Palestinian refugees.

Notwithstanding this lack of formal recognition,
under international law, the rights of Jewish refugees from Arab
countries are compelling, and their recognition finds expression in
numerous legal and political declarations.

Coincidently, one of the most seminal
resolutions recognizing Jewish refugees emanated from the United
Nations in a resolution that never even mentions "Jewish
refugees."

UN Resolution 242 (1967)

On November 22, 1967, the UN Security Council
unanimously adopted Resolution 242, laying down the principles for
a peaceful settlement in the Middle East. Resolution 242, still
considered by many as a primary blueprint for resolving the
Arab-Israel conflict, stipulates, inter alia, that a comprehensive
peace settlement should necessarily include "a just settlement of
the refugee problem" (Art.2 (b)).

Prior to the Security Council's consideration of
Resolution 242, on Thursday, November 16, 1967, the United Kingdom
submitted its draft of Resolution 242 (S/8247) to the Council. The
UK version of 242 was not exclusive, and called for a just
settlement of "the refugee problem." Just four days after the
United Kingdom's submission, the Soviet Union's UN delegation
submitted their own draft of 242 to the Council. This version
(S/8253) restricted the "just settlement" only to "Palestinian
refugees" (para. 3 (c)).

On Wednesday, November 22, 1967, the Security
Council gathered for its 1,382nd meeting in New York. At that time,
the United Kingdom's draft of Resolution 242 was voted on and
unanimously approved.(43) Immediately thereafter, the Soviet
delegation advised the Security Council that "it will not insist,
at the present stage of our consideration of the situation in the
Near East, on a vote on the draft Resolution submitted by the
Soviet Union" – which would have limited 242 to Palestinian
refugees only. Even so, Ambassador Kuznetsov of the Soviet Union
later stated: "The Soviet Government would have preferred the
Security Council to adopt the Soviet draft Resolution."(44)

Thus the attempt by the Soviet delegation to
restrict the "just settlement of the refugee problem" merely to
"Palestinian refugees" was not successful. The Security Council's
adoption of the United Kingdom's inclusive version can be seen as
the intention of its supporters to ensure that Resolution 242
include a just solution for all Middle East refugees – Arabs
as well as Jews.

Moreover, Justice Arthur Goldberg, the United
States' Chief Delegate to the United Nations, who was instrumental
in drafting the unanimously adopted Resolution 242, has pointed out
that:

A notable omission in 242 is any reference to
Palestinians, a Palestinian state on the West Bank or the PLO. The
resolution addresses the objective of "achieving a just settlement
of the refugee problem." This language presumably refers both to
Arab and Jewish refugees, for about an equal number of each
abandoned their homes as a result of the several wars.(45)

* * *

Buttressing the legal argument supporting rights
for Jewish refugees is the fact that, in all relevant international
bilateral or multilateral agreements, the reference to "refugees"
is generic, allowing for the recognition and inclusion of all
Middle East refugees – Jews, Christians, and other minorities. By
way of example:

The Madrid Peace Conference

The 1991 Madrid Peace Conference launched
historic, direct negotiations between Israel and many of its Arab
neighbors. The mandate of the Refugee Working Group made no
distinction between Palestinian refugees and Jewish refugees: "The
refugee group will consider practical ways of improving the lot of
people throughout the region who have been displaced from their
homes."(46)

* * *

Israel and some of its Arab neighbors – Egypt,
Jordan, and the Palestinians – have signed bilateral agreements
affirming that a comprehensive solution to the Middle East conflict
will require a "just settlement" of the "refugee problem." The case
can be made that this language, consistent with UN Resolution 242,
pertains to both Middle East refugee populations – Arabs and
Jews:

Israel-Egypt Agreements

The Camp David Framework for Peace in the Middle
East of 1978 (the "Camp David Accords") includes, in paragraph
A(1)(f), a commitment by Egypt and Israel to "work with each other
and with other interested parties to establish agreed procedures
for a prompt, just and permanent resolution of the implementation
of the refugee problem."

Israel-Jordan Peace Treaty

Article 8 of the Israel-Jordan Peace Treaty
(1994), entitled "Refugees and Displaced Persons," recognizes
(para. 1) "the massive human problems caused to both Parties by the
conflict in the Middle East."

Israeli-Palestinian Agreements

Israeli-Palestinian agreements often use the
generic term "refugees," without qualifying which refugee community
is at issue, including the Declaration of Principles of 13
September 1993 (Article V (3)) and the Interim Agreement of
September 1995 (Article XXXI (5)), both of which refer to
"refugees" as a subject for permanent status negotiations, without
qualifications.

The 2003 Roadmap to Middle East Peace

Performance-Based Roadmap to a Permanent
Two-State Solution to the Israeli-Palestinian Conflict. The roadmap
to Middle East peace currently being advanced by the Quartet (the
United Nations, the European Union, and United States, and Russia)
also refers, in Phase III, to an "agreed, just, fair and realistic
solution to the refugee issue," language applicable both to
Palestinian and Jewish refugees.

U.S. Resolution HR 185

On April 1, 2008, the U.S. House of
Representatives unanimously adopted H.Res.185 which, for the
first time, recognizes the rights of Jewish refugees from Arab
countries.

In a rare display of bipartisanship, congressmen
from both political parties joined in cosponsoring this landmark
resolution on the rights of Jewish refugees from Arab countries.
While underscoring the fact that Jews living in Arab countries
suffered human rights violations, the resolution recognizes that
Jews were subsequently uprooted from their homes in Arab countries,
and were made refugees. Congressional Resolution H.Res.185
affirms that all victims of the Arab-Israeli conflict must be
treated with equality, including Jewish, Christian, and other
refugees from countries in the Middle East and urges the president
to instruct U.S. officials participating in Middle East
discussions:

2 (A) ...to ensure that any resolutions relating to
the issue of Middle East refugees, and which include a reference to
the required resolution of the Palestinian refugee issue, must also
include a similarly explicit reference to the resolution of the
issue of Jewish refugees from Arab countries; and

2 (B) make clear that the United States Government
supports the position that, as an integral part of any
comprehensive Arab-Israeli peace, the issue of refugees from the
Middle East, North Africa, and the Persian Gulf must be resolved in
a manner that includes recognition of the legitimate rights of and
losses incurred by all refugees displaced from Arab countries,
including Jews, Christians, and other groups.(47)

Seeking a just solution for the "losses incurred
by all refugees" may not be as problematic as many people assume.
Indeed, some contend that Israel will never allow itself to be held
singularly responsible for the losses incurred by Palestinian
refugees. Similarly, few believe that Arab leaders would agree to
compensate Jewish refugees for their losses as a result of their
displacement from Arab countries. In the face of this seemingly
intractable deadlock, in a fitting irony, the United Nations has
established an international precedent for a Compensation
Commission which might ultimately prove a useful model in the
provision of equitable compensation for both Jewish and Arab
refugees.

An International Fund

During two important Palestinian-Israeli
negotiations, discussion took place on the need to create an
International Fund as part of any comprehensive Middle East
peace.

In July 2000, immediately after the Camp David
summit, it was President Bill Clinton who first introduced the
notion of an International Fund during an interview on Israeli
television:

There will have to be some sort of international
fund set up for the refugees. There is, I think, some interest,
interestingly enough, on both sides, in also having a fund which
compensates the Israelis who were made refugees by the war, which
occurred after the birth of the State of Israel. Israel is full of
people, Jewish people, who lived in predominantly Arab countries
who came to Israel because they were made refugees in their own
land.

That's another piece of good news I think I can
reveal out of the summit. The Palestinians said they thought those
people should be eligible for compensation, as well. So we'll have
to set up a fund and we will contribute.(48)

The idea of an International Fund was again
raised during the Palestinian-Israeli negotiations in Taba, Egypt,
in January 2001. The following is an excerpt from the report on
those Taba negotiations by EU Middle East Envoy Miguel
Moratinos:

3.3 Compensation

Both sides agreed to the establishment of an
International Commission and an International Fund as a mechanism
for dealing with compensation in all its aspects. Both sides agreed
that "small-sum" compensation shall be paid to the refugees in the
"fast-track" procedure, [and] claims of compensation for property
losses below [a] certain amount shall be subject to "fast-track"
procedures.(49)

It was intended that such a fund, to provide
compensation for both populations of refugees, would be endowed by
the international community. Multilateral involvement would also
provide support and legitimacy for any comprehensive Middle East
agreement. During the abovementioned interview on Israeli
television, Clinton reported that he had approached the G-8 members
and others on contributing to an International Fund:

So we'll have to set up a fund and we will
contribute. I went to the G-8 in Okinawa in part to give them a
report, and I asked the Europeans and the Japanese to contribute,
as well.

That was in July 2000. The report on the Taba
negotiations prepared six months later by Moratinos indicated that
by then Israel had already agreed to contribute to the
International Fund:

3.3 ...There was also progress on Israeli
compensation for material losses, land and assets expropriated
including agreement on a payment from an Israeli lump sum or proper
amount to be agreed upon that would feed into the International
Fund.

Some believe it illogical that such an
International Fund should be created, with a mandate to provide
compensation to all parties involved in the same conflict. In fact,
only a decade ago, the United Nations established just such a
precedent for a Compensation Commission that can serve as a model
for providing restitution equitably to both Jewish and Palestinian
refugees.

The United Nations Compensation Commission
(UNCC) Fund was established by Resolution S/ RES/687, adopted by
the Security Council at its 2987th meeting on May 20, 1991. It
assigns liability to Iraq for losses, damages, and injuries
directly caused by its unlawful invasion of Kuwait and created a
fund to pay compensation to the aggrieved parties.(50) Since its
inception, the UNCC has been able to resolve roughly 2.6 million
claims(51) totaling an estimated $320 billion.(52) Among those who
received compensation for losses suffered as a result of the Iraqi
Scud attacks were Kuwaitis, Saudi Arabians, and Israelis.

So after neglecting the rights of Jewish
refugees for over half a century, the United Nations – even
inadvertently – may have identified an appropriate mechanism to
provide recognition of rights, and compensation, to all Middle East
refugees.

For the United Nations or other international
entities to continue to ignore, or reject, the rights of Jewish
refugees from Arab countries is to validate past and continuing
injustice.

The first injustice was the mass violations of
the human rights of Jews in Arab countries.

The second injustice was the absence of any
credible UN response to the plight of over 850,000 Jews displaced
from Arab countries.

Today it would constitute a third injustice to
allow any continuing UN recognition of the rights of one population
– Palestinian Arabs – without recognizing equal rights for other
victims of the very same conflict, namely, Jewish refugees from
Arab countries.
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For over fifty years, in countless United
Nations resolutions adopted virtually verbatim year after year on
various aspects of the Middle East problem, and specifically on
issues regarding the territories, the reference to Israel is almost
exclusively couched in terms of "Israel, the occupying
Power" and the reference to the territories is termed "the
occupied Palestinian territories." Similarly, reference to
Israel's settlement policy consistently includes the element of
illegitimacy or illegality.

These general and all-embracing terms have
become the "lingua franca" of the United Nations – accepted
phrases that neither generate nor attract any thought or discussion
as to their legal, historical, or political accuracy. Nor do they
connect with ongoing developments in the region. They are merely
accepted as part of the reality of the UN General Assembly and
other organs within the UN system.

As an illustration, one need merely refer to
fourteen of the resolutions on the Middle East issue that were
adopted at the recent 65th General Assembly in 2010,(1) to grasp
the repetitiveness and the automatic usage of the above phrases in
their various clauses. If one multiplies this number by over fifty
years of constant repetition and brainwashing in UN resolutions,
one may well perceive how the phrases "Israel, the occupying Power"
and "occupied Palestinian territories" have indeed become accepted,
standard UN terminology.

Strangely enough, this description is not
limited to Israel's status in the West Bank areas of Judea and
Samaria, but, despite removal by Israel of all its forces and
civilians from the Gaza Strip in 2005, including the dismantling of
its settlements, these phrases are still used by UN bodies, in
reports, other documentation, and in resolutions, to describe
Israel's status in the Gaza Strip.(2)

In light of the developments over the years,
including the signing of agreements between Israel and the PLO, the
support and affirmation of such agreements by the United Nations,
and the changes in the status of the respective parties vis-a-vis
the territories that such agreements generated, one may well ask
whether the continued usage of this standard terminology is
accurate or relevant, and if it indeed reflects international
realities, or rather the ongoing and blind "wishful thinking" of
the initiators of the resolutions and those member states that
blindly and unthinkingly support them.

Israel's status vis-a-vis the respective
territories has indeed evolved over the years and has been
accompanied by constant discussion as to its nature.

Following the 1967 Six-Day War, the views as to
Israel's status veered between a predominant section of the
international community that considered, for whatever reason, that
it was a classical occupation, as affirmed in the UN General
Assembly resolutions, and others, predominantly Israel itself, that
considered that Israel had come into control of the territories
following a legitimately fought defensive war.(3) Another very
significant historical and legal viewpoint regards Israel's
presence in the West Bank areas of Judea and Samaria as emanating
from the historical rights granted in Palestine to the Jewish
people by the Balfour Declaration and affirmed by resolution of the
League of Nations in 1922, granting to the Jewish people a national
home in all parts of Mandatory Palestine and enabling "close
settlement on the land." The continued validity of this resolution,
beyond the days of the League of Nations, was in fact maintained by
Article 80 of the UN Charter, according to which rights granted to
peoples by international instruments remain unaltered, and hence
still valid.(4)

However Israel's status might have been
perceived, up to the signing of the Oslo accords between Israel and
the PLO in 1993, the legal and political nature of both the Gaza
Strip and the West Bank has undergone a critical change. The fact
that the international community has failed, and consistently fails
to acknowledge this change, and repeats inaccuracies and
absurdities in UN resolutions that are utterly disconnected from
reality, is perhaps indicative of the selective blindness vis-a-vis
Israel, and the extent to which the international community is
being manipulated by the Arab and Muslim states.

While each of the various viewpoints set out
above as to Israel's status in the territories has had, and in some
cases continues to have its respective merits, no one in the
international community – not even the United Nations – can negate
the fact that with the signature by Israel and the Palestinian
leadership of the Israel-Palestinian Interim Agreement of 1995,(5)
signed and witnessed by the United States, the European Union,
Egypt, Jordan, Russia, and Norway, the status of the territory
changed, and the status of each of the parties to the agreement
vis-a-vis the territory changed as well.

The Unique Circumstances of the Territory and the
Special Nature of the Israeli-Palestinian Relationship

The agreements and memoranda between the
Palestinian leadership and the government of Israel, affirmed and
recognized by the United Nations both in its signature as witness
to the 1995 agreement, as well as in resolutions acknowledging the
agreements,(6) have produced a special regime – a lex
specialis – that governs all aspects of the relationship
between them, the relationship of each one of the parties to the
territory under its responsibility and control, and its rights and
duties in that territory.(7)

These documents(8) cover all the central issues
between them including governance, security, elections,
jurisdiction, human rights, legal issues, and the like. In this
framework, when referring to the rights and duties of each party in
the territory that remains under its jurisdiction pending the
outcome of the permanent status negotiations, there is no specific
provision either restricting planning, zoning, and continued
construction by either party, of towns, settlements, and villages,
or freezing such construction. Article 27 of Annex III (Civil
Affairs Annex) to the 1995 agreement sets out the agreed terms for
planning and zoning, and construction powers in the territories,
and places no limitation on either side to build in the areas under
its respective jurisdiction.(9)

The central legal and political change brought
about by the agreement is the fact that the two sides agreed
pending the outcome of the negotiations on a permanent status
agreement between them, to divide their respective jurisdictions in
the West Bank into Areas A and B (Palestinian jurisdiction) and
Area C (Israeli jurisdiction).(10)

They defined the respective powers and
responsibilities of each side in the areas under its control. In
Area A (the major cities and towns and highly populated areas)
Israel completely transferred all powers and responsibilities to
the Palestinian Authority including security and police powers. In
Area B Israel transferred all powers and responsibilities except
for security, over the villages that predominantly constituted Area
B. Area C, without Palestinian villages and population centers,
includes the Israeli settlements and military installations. Thus
Israel's powers and responsibilities in Area C include all aspects
regarding Israeli residents of settlements and military
installations – all this pending the outcome of the permanent
status negotiations.

This division of control, powers, and
responsibilities was accepted and agreed upon by the Palestinians
in the 1995 agreement and even acknowledged by the United Nations.
As such it constitutes a radical change in the status and nature of
the territory. Israel's continued presence in Area C, pending the
outcome of the permanent status negotiations, enjoys the sanction
of the PLO. It cannot, by any measure of political manipulation or
legal acrobatics, be considered "occupied territory," and hence,
Israel cannot be termed "the occupying Power." Israel's presence in
the territory of the West Bank is with the full approval of the
Palestinian leadership composing the PLO.

The Settlements Issue

In a similar vein, the legal nature of Israel's
settlements, which has also become a cliche in UN terminology as
being illegal, is equally part and parcel of this lex
specialis regime based on the Oslo Accords. The Palestinian
leadership cannot present this as an alleged violation by Israel of
the 1949 Fourth Geneva Convention, in order to bypass their
acceptance of the rights and responsibilities pursuant to the
Interim Agreement as well as the international community's
acknowledgment of that agreement's relevance and continued
validity.

In fact, even in the 1993 Israeli-PLO
Declaration of Principles, and as repeated in all the ensuing
agreements including the 1995 Interim Agreement, the settlement
issue is one of the core issues determined by the parties to be
negotiated in the permanent status negotiations.(11) This is a
mutually agreed-upon component of the accords between Israel and
the Palestinian leadership. That Palestinian leadership has
accepted and is committed to the fact that it does not exercise
jurisdiction regarding permanent status issues, settlements
included, in Area C pending the outcome of the permanent status
negotiation.

As such, the Oslo Accords contain no requirement
that prohibits, limits, or freezes construction by Israel in Area
C.

In fact, during the course of the negotiations
on the Interim Agreement in 1995, the Palestinian delegation
requested that a "side letter" be attached, the text of which would
be agreed upon, whereby Israel would commit to restricting
settlement construction in Area C during the process of
implementation of the agreement and the ensuing negotiations.
Several drafts of this "side letter" passed between the negotiating
teams until Israel indeed agreed to a formulation restricting
construction activities on the basis of a government decision that
would be adopted for that purpose. Ultimately, the Palestinian
leadership withdrew its request for a side letter.

The Legality of Israel's Settlements

The issues of the legality of Israel's
settlements and the rationale of Israel's settlement policy have
for years dominated the attention of the international community.
This has been evident in countless reports of different UN bodies,
rapporteurs, and resolutions,(12) as well as in political
declarations and statements by governments and leaders. In varying
degrees, they consider Israel's settlements to be in violation of
international law, specifically Article 49 of the Fourth Geneva
Convention relative to the Protection of Civilian Persons in Time
of War, of August 12, 1949.(13)

But apart from the almost standardized,
oft-repeated, and commonly accepted cliches as to the "illegality
of Israel's settlements," or the "flagrant violation" of the Geneva
Convention, repeated even by the International Court of Justice,14
there has been little genuine attempt to elaborate and consider the
substantive legal reasoning behind this view. Yet there are a
number of very relevant factors that inevitably must be considered
when making such a serious accusation against Israel.






[image: tmp_c526ac8d8f75e78845d94bd09b9741d1_0do5FI_html_51afe543.jpg]

President Bill Clinton, Israeli Prime Minister
Yitzhak Rabin, and PLO leader Yasser Arafat sign the Oslo II
Interim Agreement, September 28, 1995, at the White House. (AP
Photo/Doug Mills)






These factors include:


	
the text of the sixth paragraph of Article 49 of
the Fourth Geneva Convention and the circumstances of, and reasons
for, its inclusion in the Convention in December 1949;



	
the unique circumstances of the territory and
the context of the Israeli-Palestinian relationship that, as set
out above, has developed since 1993 through a series of agreements
between them. These agreements have created the sui generis
framework that overrides any general determinations unrelated to
that framework.





Is Article 49 of the Fourth Geneva Convention
Applicable to Israel's Settlements?

Immediately after the Second World War, the need
arose to draft an international convention to protect civilians in
times of armed conflict in light of the massive numbers of
civilians forced to leave their homes during the war, and the
glaring lack of effective protection for civilians under any of the
then valid conventions or treaties.(15) In this context, the sixth
paragraph of Article 49 of the Fourth Geneva Convention states:

The Occupying Power shall not deport or transfer
parts of its own civilian population into the territory it
occupies.(16)

The authoritative and official commentary by the
governing body of the International Red Cross movement, the
International Committee of the Red Cross (ICRC), published in 1958
in order to assist "Governments and armed forces...called upon to
assume responsibility in applying the Geneva Conventions,"(17)
clarifies this provision as follows:

It is intended to prevent a practice adopted during
the Second World War by certain Powers, which transferred portions
of their own population to occupied territory for political and
racial reasons or in order, as they claimed, to colonize those
territories. Such transfers worsened the economic situation of the
native population and endangered their separate existence as a
race.

In other words, according to the ICRC
commentary, Article 49 relates to deportations, meaning the
forcible transfer of an occupying power's population into an
occupied territory. Historically, over forty million people were
subjected to forced migration, evacuation, displacement, and
expulsion, including fifteen million Germans, five million Soviet
citizens, and millions of Poles, Ukrainians, and Hungarians.

The vast numbers of people affected and the aims
and purposes behind such a population movement speak for
themselves. There is nothing to link such circumstances to Israel's
settlement policy. The circumstances in which Article 49(6) of the
Geneva Convention was drafted, and specifically the meaning
attached by the International Committee of the Red Cross itself to
that article, raise a serious question as to the relevance of
linkage to and reliance on the article by the international
community as the basis and criterion for determining Israel's
settlements as illegal. One may further ask if this is not a
misreading, misunderstanding, or even distortion of that article
and its context.

The international lawyer Prof. Eugene V. Rostow,
a former dean of Yale Law School and Under Secretary of State,
stated in 1990:

[T]he Convention prohibits many of the inhumane
practices of the Nazis and the Soviet Union during and before the
Second World War – the mass transfer of people into and out of
occupied territories for purposes of extermination, slave labor or
colonization, for example... The Jewish settlers in the West Bank
are most emphatically volunteers. They have not been "deported" or
"transferred" to the area by the Government of Israel, and their
movement involves none of the atrocious purposes or harmful effects
on the existing population it is the goal of the Geneva Convention
to prevent.(18)
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Ariel, an Israeli settlement in the central West
Bank






Ambassador Morris Abram, a member of the U.S.
staff at the Nuremburg Tribunal and later involved in the drafting
of the Fourth Geneva Convention, is on record as stating that the
convention:

was not designed to cover situations like Israeli
settlements in the occupied territories, but rather the forcible
transfer, deportation or resettlement of large numbers of
people.(19)

Similarly, international lawyer Prof. Julius
Stone, in referring to the absurdity of considering Israeli
settlements as a violation of Article 49(6), stated:

Irony would...be pushed to the absurdity of claiming
that Article 49(6), designed to prevent repetition of Nazi-type
genocidal policies of rendering Nazi metropolitan territories
judenrein, has now come to mean that...the West Bank...must
be made judenrein and must be so maintained, if necessary by
the use of force by the government of Israel against its own
inhabitants. Common sense as well as correct historical and
functional context excludes so tyrannical a reading of Article
49(6).(20)

Article 49(6) uses terminology that is
indicative of governmental action in coercing its citizens to move.
Yet Israel has not forcibly deported or mass-transferred its
citizens into the territories. It has consistently maintained a
policy enabling people to reside voluntarily on land that is not
privately owned. Their continued presence is subject to the outcome
of the negotiation process on the status of the territory, and
without necessarily prejudicing that outcome.

In some cases Israel has permitted its citizens
who have for many years owned property or tracts of land in the
territory, and who had been previously dispossessed and displaced
by Jordan, to return to their own properties. The presence in these
areas of Jewish settlement from Ottoman and British Mandatory times
is totally unrelated to the context of, or claims regarding, the
Geneva Convention.

Israel has never expressed any intention to
colonize the territories, to confiscate land, nor to displace the
local population for political or racial reasons, nor to alter the
demographic nature of the area.

As stated above, the agreements signed with the
Palestinian leadership have in fact placed the entire issue of the
status of the territory, as well as Israel's settlements, on the
negotiating table – a factor that proves the lack of any intention
to colonize or displace. The fact that Israel chose unilaterally to
dismantle its settlements and remove its citizens from the Gaza
Strip in 2005 is further evidence of this.

During the negotiation on the 1998 Rome Statute
of the International Criminal Court,(21) Arab states initiated an
alteration in the text of the court's statute listing as a serious
violation of the laws of armed conflict the war crime of
"transferring, directly or indirectly, parts of the civil
population into the occupied territory."(22) The deliberate
addition of the phrase "directly or indirectly" to the original
1949 text was intended by them to adapt the original 1949 Geneva
Convention language in order to render it applicable to Israel's
settlement policy. This in itself is indicative of the proponents'
and the international community's acknowledgment of the fact that
Article 49(6) as drafted in 1949 was simply not relevant to the
circumstances of Israel's settlements.

Conclusion

The propensity of the international community,
whether through constant, parrot-like repetition in UN
documentation and annual resolutions or other means, to label
Israel as the "occupying Power," and the West Bank and Gaza
territories as the "occupied Palestinian territories," as well as
the automatic labeling of Israel's settlements as "illegal," are
indicative of a stubborn refusal to face the realities of the
situation in the Middle East.

In permitting themselves to be driven by certain
states with a clear political agenda, to ignore vital and serious
agreements between the PLO and Israel in which the status of the
Gaza Strip and West Bank territories is mutually redefined; and to
ignore the legislative history and logic behind the Fourth Geneva
Convention provision regarding forcible transfer of peoples, those
member states of the United Nations supporting such resolutions and
determinations are damaging the UN as a credible body in
international law and society, and undermining the Middle East
peace process.

The international community cannot seriously
continue to bury its head in the sand and ignore these factors. It
is high time that responsible and likeminded states endeavor to
restore the credibility of the international community in general
and the United Nations in particular, and bring it back into
reality as a viable body capable of fulfilling the purposes for
which it was established.
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More than sixty years after the admission to the
United Nations of the State of Israel with no internationally
recognized boundaries,(2) a central question remains: what legal
rights to territory does Israel have and, assuming such rights
exist, how far do they reach, that is, what are Israel's rightful
borders? These questions in turn are connected to others: how might
Israel's legal rights inform an Israeli-Palestinian peace agreement
and perhaps even a general Arab-Israeli peace agreement? The
reverse of these questions is relevant too: what are the sources of
Arab rights, and how might these rights inform a peace
agreement?

This chapter examines these issues because a
viable lasting peace depends on reliability and mutual satisfaction
(or at least not too great dissatisfaction) among the parties, not
just strength of arms alone. In short, the law is a necessary
ingredient of reliability and also may provide a common language
for negotiators.

The first step is to "find" the law. Therefore,
this chapter begins with the legal sources of Israel's rights: the
League of Nations Mandate for Palestine, the establishment,
recognition, and admission of the State of Israel to the United
Nations, and the 1949 Armistice Agreements. The chapter examines
the border question and the impact of UN Security Council
resolutions and ongoing negotiations that have resulted in
agreements, not treaties establishing peace. The resulting
conclusion is that Israel's boundaries for the most part are set as
a matter of law. Final boundaries between Israel and any
Palestinian state that may be established should reflect what the
parties agree to – and, after numerous agreements, they are or
should be close to being able to define a boundary. To Israel's
north, if there is peace, not just a stable frontier, Syria and
Israel need to agree on a boundary. It may involve full, partial,
or conditional (with demilitarized zones, for example) restoration
to Syria of the Golan Heights. The chapter ends by suggesting a way
of analyzing the legal context that might help negotiators seeking
a formal Israeli-Palestinian peace agreement.

I. Israel's Rights Under International Law to
Territory in the Middle East

From 1511 to 1917, "Palestine" was part of the
Ottoman Empire, although the term did not denote a defined people
or area. What today is understood as Palestine was never
geographically a single sovereign entity, state, or internationally
recognized sovereign. In fact, geographically the area called
Palestine was not administered in Ottoman times as a single unit.
World War I resulted in the end of the Ottoman Empire and Turkish
claims to far-flung Ottoman territories. More important was the
establishment of the League of Nations, the first global
international organization and the predecessor of the United
Nations. While it ultimately failed as a vehicle for maintaining
international peace, the League of Nations nonetheless constituted
a forum in which states could make authoritative decisions and
establish norms. What the Covenant of the League of Nations
promised, and what the League did, have continuing political and
legal significance.

The League of Nations Covenant established the
Mandate system of trusteeships to dispose of territory of the
defeated Central Powers.(3) Thus, the geographical area called
Palestine covering what now are Israel, Jordan, the West Bank, and
Gaza became a Mandate of the League of Nations. Britain was the
Mandatory Power. Syria/Lebanon also became a League of Nations
Mandate with France as the Mandatory Power. Boundaries, if any,
were set by agreement between Britain and France. As a general
matter, the Mandate system redefined colonialism as a public trust
for indigenous peoples. The Mandate for Palestine contained a
variation on this theme.

A. The League of Nations Mandate and the
Establishment of Israel

On July 24, 1922, the League of Nations adopted
and the British government accepted the Mandate:

Whereas recognition has thereby been given to the
historical connection of the Jewish people with Palestine and to
the grounds for reconstituting their national home in that
country....The Mandatory shall be responsible for placing the
country under such political, administrative, and economic
conditions as will secure the establishment of the Jewish national
home, as laid down in the preamble, and the development of
self-governing institutions, and also for safeguarding the civil
and religious rights of all the inhabitants of Palestine,
irrespective of race and religion.(4)
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The British Mandate for Palestine was a binding
treaty between Great Britain and the League of Nations that
recognized "the historic connection of the Jewish people with
Palestine."






By the terms of the Mandate, the British
Palestine administration was to facilitate both Jewish immigration
and "close settlement by Jews on the land, including State lands
and waste lands not required for public purposes."(5) Notably, the
League's use of the language "for reconstituting their national
home in that country" indicated recognition of a preexisting Jewish
right, derived from the Jews' three-thousand-year-old historical
connection to the land.

The Mandate for Palestine therefore had as its
principal purpose the implementation of the 1917 Balfour
Declaration, which in fact the Mandate incorporated in almost
identical language.(6) In 1920, at San Remo, the Mandate territory
had been defined as running from the Mediterranean Sea, including
the Gaza Strip, to Iraq and Saudi Arabia. In September 1922,
Britain requested, and the League of Nations approved, a division
of the territory with respect to Jewish "close settlement" of the
land, separating what is now Jordan from the Mandate territory – 75
percent – dedicated to the creation of the Jewish national home.(7)
Thus, the League of Nations granted Jews rights to territory in
Palestine west of the Jordan River without limitation. Article 80
of the UN Charter – the "Palestine" article – affirmed the ongoing
validity of this grant by the League and the international
instruments embodying them.(8) By virtue of its consistent
articulation of peoples' rights, the League of Nations also laid a
legal foundation, which the United Nations has carried forward, for
eventual assertions – for example, by the Palestinians of today –
of a right to territory and to have it recognized.

B. Israel Becomes a State, May 1948

On May 14, 1948, Israel declared itself a state.
Boundaries were uncertain. Repeated proposals further to partition
the area of the Mandate west of the Jordan River into Jewish and
Arab states had come to nothing. The Zionists had accepted the 1947
UN General Assembly recommendation set forth in Resolution 181 (II)
(1947).(9) The resolution proposed to the Mandatory Power and to
the UN Security Council a Jewish and an Arab state with an
international city of Jerusalem. The Arab states at the United
Nations voted against the recommendation and threatened to use
force to prevent it coming into effect. When Israel declared itself
a state, five Arab armies – Egypt, Iraq, Saudi Arabia, Syria, and
Transjordan (now Jordan) – attacked.

The war ended with armistice agreements. Israel
occupied more territory than the 1947 General Assembly resolution
had recommended for the Jewish state but less than the Mandatory
territory open to Jewish settlement.(10) Armistice agreements
between Israel and Egypt, Israel and Jordan, Israel and Lebanon,
and Israel and Syria, concluded in 1949, demarcated boundaries.
Unlike the Israel-Lebanon Line and parts of the Israel-Syria Line,
which tracked the international boundary between the Syria/Lebanon
and Palestine Mandates, the Armistice Demarcation Lines that did
not follow recognized international boundaries contained the common
thought (as expressed in the agreement between Israel and Jordan)
that such lines were "without prejudice to future territorial
settlements or boundary lines or claims of either Party related
thereto."(11) The Jordanians insisted on this language to preserve
future diplomatic and, it is reasonable to assume, military
options.

The expectation or hope in 1949 was that peace
treaties would replace armistice agreements. For that reason, the
United Nations admitted Israel to membership after the Armistice
Agreements were concluded, giving Israel a definable, if not
finally demarcated, territorial extent. Sixty years later, two
peace treaties and a multiplicity of lesser agreements among the
parties in fact have been concluded. Also in the mix have been a
number of UN Security Council resolutions, which have constituted
the parties' agreed framework for peace negotiations and brought
the demarcation of boundaries closer to completion.

C. The Six-Day War and the Occupied Territories

From 1949 to June 1967, Israel's Arab neighbors
were engaged more or less in continuous guerrilla warfare against
Israel. Israel's armed forces contended with attacks aimed
indiscriminately at military and civilian targets. At some periods
in the 1950s, for example, the risk of attacks on Israeli civilian
automobile traffic reached a point where the names of the occupants
of motor vehicles were recorded so that if cars were blown up, the
corpses could be identified. In the wake of the Suez Crisis of
1956, which, because of Egypt's nationalization of the Suez Canal,
Egyptian support for Algerian rebellion against France, and the
ongoing attacks on Israel, resulted in Anglo-French-Israeli
military operations against Egypt, the United Nations established a
peacekeeping force in the Sinai Peninsula to separate Israeli and
Egyptian forces. This step, together with political agreements
articulated in interlocking speeches at the UN General Assembly in
1957, laid the basis for uneasy peace until 1967.

In the spring of 1967, with the United States
mired in Vietnam, Egypt, Syria, and Jordan were tempted to try
their strength with Israel. The Soviet Union encouraged them,
although it is perhaps excessive to blame Moscow entirely for
Egyptian, Syrian, and Jordanian behavior.

At Egypt's request, UN Secretary-General U Thant
withdrew the UN peacekeeping force from the Sinai Peninsula. Egypt
blockaded the Straits of Tiran, Israel's route to the Red Sea,
which it had promised not to do in 1957. Weeks of intense diplomacy
to head off war accomplished little except to persuade the
international community that Israel was left with no nonmilitary
options to defend itself against threats, military buildups, and
the uniting of Arab armies under Egyptian command.(12) Israel
struck on June 5. Within six days, its forces had pushed the Arab
armies back to the Suez Canal, the Jordan River, and across the
Golan Heights. Israel took control of, and eventually purported to
annex, East Jerusalem, which had been outside the territory awarded
Israel in 1949. The UN Security Council repeatedly condemned such
annexation measures as null and void.(13)

This history is legally relevant because it
provides the backdrop for the subsequent forty years of
Arab-Israeli diplomacy. Regrettably, this important historical
context rarely appears in UN statements or Arab-Israeli peacemaking
or diplomacy.

Yet the events of 1967 form the context of the
most important of UN Security Council resolutions on the
Arab-Israeli conflict, Resolution 242 (1967) adopted November 22,
1967. The United States, mindful that Israel had withdrawn from
Sinai in 1957 at U.S. insistence without a peace agreement, was
determined that the aftermath of the 1967 war not repeat the 1957
experience. This history is critically important to understand why
Israel took control of the West Bank, Gaza Strip, Sinai Peninsula,
and Golan Heights in 1967, and why it has not withdrawn from every
inch of these disputed territories without peace agreements
(Israel, of course, withdrew its civilians and forces from Gaza in
2005). UN Security Council Resolution 242 (1967), subsequently
strengthened in legal terms by Resolution 338 (1973), established
the framework for ensuing diplomatic steps and for consideration of
legal rights. More than forty years later, Resolution 242 remains
the most important framework, accepted by the parties, for
Arab-Israeli peace and has been applied in every agreement Israel
has reached with its neighbors.

Resolution 242 (1967) provides in part:

...Emphasizing the inadmissibility of the
acquisition of territory by war and the need to work for a just and
lasting peace in which every State in the area can live in
security,...

1. Affirms that the fulfillment of Charter
principles requires the establishment of a just and lasting peace
in the Middle East which should include the application of both the
following principles:

(i) Withdrawal of Israeli armed forces from
territories occupied in the recent conflict;

(ii) Termination of all claims or states of
belligerency and respect for and acknowledgement of the
sovereignty, territorial integrity and political independence of
every State in the area and their right to live in peace within
secure and recognized boundaries free from threats or acts of
force.(14)

Resolution 242 used the term "territories
occupied," not "the territories occupied." The resolution left open
for negotiation where Israel's final boundaries would be in
exchange for withdrawal from Egyptian, Jordanian, Syrian, and
disputed territory, rather than requiring a restoration of the 1949
Armistice Demarcation Lines as the international boundary of
Israel; the resolution thus treated that boundary only as marking a
minimum Israeli territory. Resolution 242 arguably entitled Israel
to more territory than that. Adjustments were contemplated, as
implied by the requirement for "secure and recognized boundaries."
The U.S. ambassador to the United Nations, Arthur Goldberg, stated
in November 1967 that the 1949 Armistice Demarcation Lines did not
meet this standard. In 1967, minor adjustments of the borders,
together with the establishment of demilitarized zones, as
Resolution 242 suggested, seemed the way to achieve a secure peace.
The expectation was not realized, at least not in the short
run.

In the wake of the Yom Kippur War of 1973, the
Security Council used even stronger language:

2. Calls upon the parties concerned to start
immediately after the cease-fire the implementation of Security
Council resolution 242 (1967) in all of its parts;

3. Decides that, immediately and concurrently
with the cease-fire, negotiations shall start between the parties
concerned under appropriate auspices aimed at establishing a just
and durable peace in the Middle East.(15)

These documents framed the conclusion of the
Israel-Egypt Peace Treaty of 1979 and the Israel-Jordan Peace
Treaty of 1994. And while the Palestinians were not a state party
included in Resolution 242 in 1967, 242 would become the framework
within which Israel concluded agreements with the Palestine
Liberation Organization (PLO) and its newly created Palestinian
Authority in 1993 on principles and steps designed to lead to a
peace treaty between Israel and the Palestinians. These agreements
formed the basis for UN Security Council Resolution 1397 (2002) in
which the Security Council "affirm[ed] a vision of a region where
two States, Israel and Palestine, live side by side within secure
and recognized borders."(16)

Ongoing diplomacy so far has failed to realize
every aspect of the vision of Resolution 242. It has resulted,
however, in the formal agreement between Israel and the PLO to
resolve "remaining issues, including: Jerusalem, refugees, security
arrangements, borders, relations and cooperation with other
neighbors, and other issues of common interest relating to
permanent status...through negotiations."(17)

II. Rights and Peace

By 2011, Israel's borders had been finalized on
three fronts: with Egypt and the Gaza Strip, with Lebanon, and with
Jordan. The frontier with Egypt was established by the Israel-Egypt
treaty of 1979 just as the Israel-Jordan boundary was set by the
1994 treaty. Israel's boundaries with the Gaza Strip have been
established de facto by Israel's withdrawal of armed forces and
civilians in 2005 and relinquishment of any territorial claim
there. Israel's border with Lebanon always has tracked the
internationally recognized boundary between the Mandate for
Palestine and the Mandate for Syria/Lebanon.

Israel's borders with the Palestinian Authority
and Syria remain uncertain. The 1993 Oslo Agreements and their
progeny have gone far toward recognizing a Palestinian state and
toward demarcating boundaries, but the process has not reached an
end. Indeed, one may argue that the remaining issues, principally
how Jerusalem can remain united while serving as capital of two
countries, territorial adjustments here and there, and even whether
a prospective state of Palestine and its peace with Israel should
be policed by international peacekeepers to prevent violence, while
important, are hardly issues that pose within their resolution
existential threats to Israel or to a Palestinian state. Those who
harbor the wish to destroy either Israel or a Palestinian state
exist and may yet achieve their ambitions. That fact should act as
pressure to reach final agreement. So far, it has not done so.

Israel still holds the Golan Heights, which it
captured from Syria in 1967. Offers to return the Heights as part
of a peace agreement between Israel and Syria have not led to
agreement. So, Israel's borders are recognized on a number of
fronts; two unsettled areas remain. As far as the Palestinian
border is concerned, one may say that all that remains is to define
the distribution of the hitherto undefined remainder of the
territory of the League of Nations Mandate for Palestine: those
parts of the West Bank not yet distributed by means of agreement
between Israel and the Palestinian Authority.

III. Conclusion

The question of Jewish/Israeli rights to
territory in the Middle East is important to any complete
resolution of the Arab-Israeli conflict. In entering political and
territorial agreements with Israel, Egypt, Jordan, and the
Palestinian Authority have recognized such rights and determined
all but the Israel-Palestine and Israel-Syria borders. Israel's
territorial rights do not derive from, or depend on, such
agreements. Rather, to the extent they do not derive from claims
rooted in ancient historical connections to the territory and
religious belief, they come from the most important parts of
contemporary international law – the authoritative legal and
political decisions of the first global international organization,
the League of Nations, as reaffirmed by the United Nations. Too
much of the world's minimum public order and too many of peoples'
international-law rights derive from the same sources for them to
be dismissed as crucially important foundations of Israel's right
to territory but otherwise irrelevant. That international law,
carried forward to today, affirmed that Israel too has a right to
self-determination in its territory. For all its flaws,(18)
including its slighting of the history and documentation of
Israel's legal rights, the International Court of Justice Advisory
Opinion on the Israeli security "wall" assumes, by not challenging
it, that Israel has a right to exist on territory in the Middle
East.(19) The court's assertions of Palestinian rights to
self-determination do not undermine this reading of the
opinion.(20)

The diplomacy of the past sixty years has gone
far to establishing final boundaries for Israel within and outside
the 1949 Armistice Demarcation Lines. Within those boundaries,
Israelis enjoy self-determination. Outside them, others enjoy it.
Voting and other civil, political, and human rights depend on
it.

Recognition of rights to land is a necessary but
not sufficient condition for peace in the region. Rights are based
in law, the same law in which international agreements are rooted
and from which they gain their strength. Rights do not need to be
exercised and may be waived. And they may be affected by conduct.
Thus, an aggressor may lose standing in a contest of legal claims
by lacking "clean hands."(21) But if a state or people are to
benefit from the rule of law that creates their rights, they must
accept that the same law grants others rights. Israelis and
Palestinians have taken that step in the various agreements already
signed between them. It remains for them to take the other measures
necessary to complete the process of formalizing peace. Through
their negotiations, Israelis and Syrians and Israelis and Lebanese
have taken the same step as well. They all need to take the process
to conclusion if the Middle East is to know peace.
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Among the UN resolutions concerning the Middle
East that are quite often mentioned and referred to is Security
Council Resolution 242 (1967).(1) It has even been considered the
building block of peace in the Middle East.(2) Unfortunately,
however, it has often been misunderstood or misrepresented. This
chapter will deal with two of these misleading interpretations.
First, I will show that, contrary to certain opinions,(3) the
resolution does not request Israel to withdraw from all the
territories occupied in the 1967 Six Day War. Second, I will show
that, contrary to certain opinions, the resolution does not
recognize that the Palestinian refugees have a right to return to
Israel. It will be shown that the resolution recommends that the
parties negotiate in good faith in order to reach an agreement
based on certain principles, including an Israeli withdrawal to
recognized and secure (i.e., agreed) borders, and a just settlement
of the refugee problem reached by agreement. The resolution also
mentions several other principles that will not be dealt with in
this chapter.(4)

Text of the Resolution

Since not all readers of this chapter may
remember the wording of the resolution, it is here reproduced:

The Security Council,

Expressing its continuing concern with the
grave situation in the Middle East,

Emphasizing the inadmissibility of the
acquisition of territory by war and the need to work for a just and
lasting peace in which every State in the area can live in
security,

Emphasizing further that all Member States in
their acceptance of the Charter of the United Nations have
undertaken a commitment to act in accordance with Article 2 of the
Charter,

1. Affirms that the fulfillment of Charter
principles requires the establishment of a just and lasting peace
in the Middle East which should include the application of both the
following principles:

(i) Withdrawal of Israel armed forces from
territories occupied in the recent conflict;(5)

(ii) Termination of all claims or states of
belligerency and respect for and acknowledgment of the sovereignty,
territorial integrity and political independence of every State in
the area and their right to live in peace within secure and
recognized boundaries free from threats or acts of force;

2. Affirms further the necessity

(a) For guaranteeing freedom of navigation through
international waterways in the area;

(b) For achieving a just settlement of the refugee problem;

(c) For guaranteeing the territorial inviolability and political
independence of every State in the area, through measures including
the establishment of demilitarized zones;

3. Requests the Secretary-General to
designate a Special Representative to proceed to the Middle East to
establish and maintain contacts with the States concerned in order
to promote agreement and assist efforts to achieve a peaceful and
accepted settlement in accordance with the provisions and
principles in this resolution;

4. Requests the Secretary-General to report
to the Security Council on the progress of the efforts of the
Special Representative as soon as possible.(6)
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U.S. Ambassador to the United Nations Arthur Goldberg
addresses the emergency session of the UN General Assembly in New
York on June 19, 1967. (AP Photo)






The Legal Effect of the Resolution

Although it is also authorized to adopt binding
decisions, in particular when dealing with "threats to the peace,
breaches of the peace, and acts of aggression" (under Chapter VII
of the Charter), it is well known that in most cases the Security
Council adopts resolutions in the nature of recommendations. The
effect of this particular resolution was discussed by the UN
Secretary-General in a press conference given on March 19, 1992.
Replying to a question, the Secretary-General said that "[a]
resolution not based on Chapter VII is non-binding. For your
information, Security Council Resolution 242 (1967) is not based on
Chapter VII of the Charter." In a statement of clarification it was
said that "the resolution is not enforceable since it was not
adopted under Chapter VII."(7)

Thus it would seem that the resolution was a
mere recommendation, especially since in the debate that preceded
its adoption the delegates stressed that they were acting under
Chapter VI of the Charter. They considered themselves to be dealing
with the settlement of a dispute "the continuance of which is
likely to endanger the maintenance of international peace and
security."(8) There is no doubt that by referring to Chapter VI of
the Charter, the speakers conveyed their intention that the
resolution was recommendatory in nature.

The contents of the resolution also indicate
that it was but a recommendation. The majority of its stipulations
constitute a framework, a list of principles, to become operative
only after detailed and specific measures would be agreed upon: "It
states general principles and envisions 'agreement' on specifics;
the parties must put flesh on these bare bones," commented
Ambassador Arthur Goldberg, the U.S. Representative.(9) The
resolution explicitly entrusted a "Special Representative" with the
task of assisting the parties concerned to reach agreement and
arrive at a settlement in keeping with its conciliatory spirit.

Had the intention been to impose a "binding
decision," agreement between the parties would not have been one of
its major preoccupations. In particular, the provision on the
establishment of "secure and recognized boundaries" proves that the
implementation of the resolution required a prior agreement between
the parties. The establishment of secure and recognized boundaries
requires a process in which the two states involved respectively on
the two sides of the boundary, actually negotiate, come to terms,
and agree upon the delimitation and demarcation of their common
boundary. Anything less than that would not be in accordance with
the requirements of the resolution. In addition, the use of the
term "should" in the first paragraph ("which should include the
application of both the following principles") underlines the
recommendatory character of the resolution.

However, the question arises as to whether the
extent of Resolution 242's legal effect was affected by later
developments. In this context one must remember that at a certain
stage the parties to the conflict expressed their acceptance of the
resolution.(10) This acceptance certainly enhanced its legal weight
and constituted a commitment to negotiate in good faith. But
because the contents of Resolution 242 were only guidelines for a
settlement as described above, the acceptance of the document did
not commit the parties to a specific outcome.

It has been claimed that Resolution 338 (1973),
which was adopted after the October 1973 war, added a binding
effect to Resolution 242 (1967).(11) Indeed, there is little doubt
that Resolution 338 reinforced 242 in various respects. First, it
emphasized that the latter must be implemented "in all of its
parts," thus stressing that all of its provisions are of the same
validity and effect. Also, while Resolution 242 spoke of an agreed
settlement to be reached with the help of the UN
Secretary-General's Special Representative, Resolution 338
expressly called for negotiations between the parties.(12) There is
no express statement in Resolution 338 that it was intended to be
of a binding nature, but rather it reinforced the call to negotiate
in accordance with the general guidelines of Resolution 242.

The Issue of Withdrawal

Two provisions of the resolution are relevant to
the issue of withdrawal. The first is in the preamble – the
Security Council emphasized the "inadmissibility of the acquisition
of territory by war." Does this mean that Israel's occupation of
territories in 1967 was illegal? The answer is: no. There is a
fundamental difference between occupation and acquisition of
territory. The former does not entail any change in the territory's
national status, although it does give the occupier certain powers
as well as responsibilities and the right to stay in the territory
until peace has been concluded. Mere military occupation of the
land does not confer any legal title to sovereignty.

Due to the prohibition of the use of force under
the UN Charter, the legality of military occupation has been the
subject of differing opinions. It is generally recognized that
occupation resulting from a lawful use of force (i.e., an act of
self-defense) is legitimate. Thus, the 1970 UN General Assembly
"Declaration on Principles of International Law concerning Friendly
Relations and Cooperation among States,"(13) and its 1974
"Definition of Aggression" resolution,(14) upheld the legality of
military occupation provided the force used to establish it was not
in contravention of the UN Charter principles. In the words of
Prof. Rosalyn Higgins, "[t]here is nothing in either the Charter or
general international law which leads one to suppose that military
occupation pending a peace treaty is illegal."(15)

The preamble of this Security Council resolution
denounces "the acquisition of territory by war," but does not
pronounce a verdict on the occupation under the circumstances of
1967.(16) The distinction between the terms "acquisition" and
"occupation" in terms of territory, is very significant in this
context. "Acquisition" refers to gaining title, ownership, or
sovereignty over the land or territory. "Occupation," on the other
hand, refers to provisional presence, or holding of the territory
pending negotiations on peace or any other agreed-upon
determination as to the status, ownership, or sovereignty of the
territory. The Security Council did not, in this preambular
provision, denounce "occupation" as such. It is revealing to
compare the version finally adopted with the formula used in the
draft submitted by India, Mali, and Nigeria: there, the relevant
passage read that "[o]ccupation or acquisition of territory by
military conquest is inadmissible under the Charter of the United
Nations."(17) It is, therefore, of some significance that the
version of the preamble finally adopted, while reiterating the
injunction against the acquisition of territory, offers no comment
on military occupation. Consequently, it cannot be argued that the
Security Council regarded Israel's presence in these territories as
illegal. As an act of self-defense,(18) this military occupation
was and continues to be legitimate, until a peace settlement can be
reached and permanent borders defined and agreed upon.(19)

Other interpretations of the passage –
suggesting, for example, that it was intended to denounce any
military occupation – contradict not only its wording but also the
established rules of customary international law. Its form, its
place in the preamble rather than in the body of the
resolution,(20) and a comparison with the subsequent passages all
clearly indicate its concern with the implementation of existing
norms rather than an attempt to create new ones.

The second provision that is relevant to the
issue of withdrawal is to be found in paragraph 1(i): peace should
include the application of the principle of "withdrawal of Israel
armed forces from territories occupied in the recent conflict."
While the Arabs insist on complete Israeli withdrawal from all the
territories occupied by Israel in 1967,(21) Israel is of the
opinion that the call for withdrawal is applicable in conjunction
with the call for the establishment of secure and recognized
boundaries by agreement.(22)

The Arab states base their claim on a
combination of the abovementioned provision in the preamble about
"the inadmissibility of the acquisition of territory by war" and
the French version of the sentence which calls for "withdrawal,"
namely, "retrait des forces armees israeliennes des territoires
occupes lors du recent conflit." On the other hand, Israel's
interpretation is based on the plain meaning of the English text of
the withdrawal clause, which is identical with the wording
presented by the British delegation. It is also supported by the
rejection of proposals to add the words "all" and "the" before
"territories."(23) Moreover, in interpreting the withdrawal clause,
one must take into consideration the other provisions of the
resolution, including the one mentioned above, on the establishment
of "secure and recognized boundaries."

It seems that the resolution does not require
total withdrawal for a number of reasons:


	
As has already been discussed, the phrase in the
preamble ("the inadmissibility of the acquisition of territory by
war") merely reiterates the principle that military occupation,
although lawful if it is the result of an act of self-defense, does
not by itself justify annexation and acquisition of title to
territory.



	
The English version of the withdrawal clause
requires only "withdrawal from territories," not from "all"
territories, nor from "the" territories. This provision is clear
and unambiguous. As Lord Caradon, the Representative of Great
Britain, stated in the Security Council on November 22, 1967, "I am
sure that it will be recognized by us all that it is only the
resolution that will bind us, and we regard its wording as
clear."(24) According to Prof. Eugene Rostow, who was at the time
Undersecretary of State for Political Affairs in the U.S.
Department of State: "For twenty-four years, the Arabs have
pretended that the two Resolutions [242 and 338] are
ambiguous....Nothing could be further from the truth."(25)



	
The French version, which allegedly supports the
request for full withdrawal, can perhaps prima facie be considered
ambiguous, since the word "des" can be either the plural of
"de" (article indefini) or a contraction of "de
les" (article defini). It seems, however, that the
French translation is an idiomatic rendering of the original
English text, and possibly the only acceptable rendering into
French.(26) Moreover, even Ambassador Bernard, the Representative
of France in the Security Council at the time, said that "des
territoires occupes" indisputably corresponds to the expression
"occupied territories."(27)



If, however, the French version were ambiguous, it should be
interpreted in conformity with the English text. Since the two
versions are presumed to have the same meaning,(28) one clear and
the other ambiguous, the latter should be interpreted in conformity
with the former.(29)





Many varied opinions have been expressed on the
question of what withdrawal the resolution envisaged. Some consider
that the full withdrawal from Sinai in pursuance of the 1979 peace
treaty between Egypt and Israel should serve as a precedent that
requires full withdrawal from further regions. Others have reached
the opposite conclusion – namely, that by carrying out the
considerable withdrawal from Sinai (1981) and from the Gaza Strip
(in 2005), Israel has already fulfilled any withdrawal requirement.
Some have claimed that the lack of a requirement for full
withdrawal under the resolution allows Israel to carry out only
minor border rectifications, while others have coined the slogan
"land for peace." None of these attitudes can claim to represent
the proper interpretation of Resolution 242. As mentioned, the
resolution calls upon the parties to negotiate and reach agreement
on withdrawal to agreed boundaries, without indicating the extent
and the location of the recommended withdrawal.
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Lord Caradon (left), Britain's ambassador to the UN
in 1967, who drafted Resolution 242 with Ambassador Arthur Goldberg
of the U.S. (AP Photo)






Resolution 242 and the Refugee Issue

The problems concerning the refugees have been
examined thoroughly in another chapter of this volume, and here I
intend to discuss only the meaning of the relevant provision in
Resolution 242. In this resolution the Security Council affirmed
the necessity "for achieving a just settlement of the refugee
problem" (paragraph 2(b)).

From the legal point of view, the refugee
problem raises three questions: (1) Who should be considered a
Palestinian refugee? (2) Do the Palestinian refugees have a right
to return to Israel?(30) And (3) Do they have a right to
compensation? Here the discussion will focus mainly on the second
question: does Resolution 242 recognize that the Palestinian
refugees have a right to return to Israel?

According to the Arab point of view, the answer
is yes; according to the Israeli opinion it is no. The Israeli
interpretation is based on a plain reading of the text, which
speaks of a just settlement, without indicating what that
settlement should be. The Arab interpretation, however, claims that
Resolution 242 has, by implication, endorsed General Assembly
Resolution 194(III) of 1948(31) which, in their opinion, has
recognized a right of return for the refugees.

This interpretation is erroneous. If there had
been an intention to incorporate GA Resolution 194(III), it should
have been said expressly. One cannot read into a resolution
something which is not mentioned nor hinted at in it. Moreover, GA
Resolution 194(III) does not confer a right of return. Like most
General Assembly resolutions, it is a recommendation. It says that
"The General Assembly... Resolves that the refugees wishing
to return to their homes and live at peace with their neighbours
should be permitted to do so at the earliest practicable date, and
that compensation should be paid for the property of those choosing
not to return..." (paragraph 11). This is a very careful
recommendation using the word "should" (not shall), and subjecting
the recommended return to several conditions.

It follows that the Security Council has not
recognized any "right" of return in Resolution 242. Moreover, the
relationship between GA Resolution 194(III) and SC Resolution 242
(1967) is not one of incorporation, but rather of substitution –
the leading UN provision is now in the Security Council text. The
quest for a "just settlement" seems to imply a negotiated and
agreed solution.

Interestingly, Resolution 242 has not limited
the "just settlement" provision to Palestinian refugees. It may
also have envisaged the many Jewish refugees from Arab countries
who had to leave all their property behind. Most of them probably
do not wish to return to their country of origin, but proper
compensation may well be included in the "just settlement" of
Resolution 242.
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Eugene Rostow, former Dean of Yale Law School and
Undersecretary of State for Political Affairs in the Johnson
administration






Concluding Remarks

A careful examination of the wording of the
relevant provisions of Resolution 242 (1967) has led to the
conclusion that the interpretation favored by the Arab states is
misleading. By this resolution the Security Council has laid down
several principles that should lead to a peaceful solution of the
Arab-Israeli conflict. Among these principles are an Israeli
withdrawal from territories occupied in 1967 to new secure and
recognized boundaries, to be established by agreement, and the need
for a just settlement of the refugee problem, without any reference
to a right of return. The solution may include a right to settle in
the Palestinian state after its establishment, settlement and
integration in other states (Arab and non-Arab), and perhaps the
return of a small number to Israel if compelling humanitarian
reasons are involved, such as family unification.(32)

Negotiations with Egypt and with Jordan on the
basis of Resolution 242 (1967) have already led to two peace
treaties (1979 with Egypt, 1994 with Jordan). Let us hope that soon
more peace treaties will follow.
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In modern history, nations are measured not by
their military strength or economic performance alone, but by their
inner conviction about the justice of their cause. Forty-four years
ago, at the end of the 1967 Six-Day War, when Israeli paratroopers
reached the Western Wall and their commander, Motta Gur, announced
"Har Habyit Beyadainu" ("the Temple Mount is in our hands"),
there was no doubt over the fact that Israel had waged a just war.
Overseas, Israel's representatives in the 1960s and 1970s, like
Abba Eban and Chaim Herzog, reiterated Israel's rights to Jerusalem
before the world community, which may not have always supported
them, but at least understood Israel's determination to defend
them.

But something has happened since those days.
While the arguments they used are still relevant today, they have
been forgotten in many quarters. Therefore, Jerusalem is in a
paradoxical situation. While Israel has legal rights to retain a
united city as its capital, there is a sense that its claim is
being challenged more than ever. Indeed, there are multiple
arguments being sounded as to why Israel should acquiesce to
Jerusalem's re-division.

What makes this particularly troubling is that
Jerusalem, in the words of the British historian Sir Martin
Gilbert, has always been seen as a "microcosm" of Jewish historical
rights.(1) In 70 CE when the Jewish people lost their national
sovereignty to the Roman Empire, it was the fall of Jerusalem that
marked the end of the Jewish state. Conversely, when the Jewish
people restored their majority in Jerusalem in the mid-nineteenth
century, they did so before reaching a majority in any other part
of their ancestral homeland. Indeed, their movement for the revival
of a Jewish state was called "Zionism," exemplifying the centrality
of Jerusalem for the overall Jewish national movement.

Jerusalem, in short, has been the focal point of
the idea of Jewish national self-determination. Ernst Frankenstein,
a British-based authority on international law in the inter-war
period, made the case for arguing the legal rights of the Jewish
people to restore their homeland by stating that they never
relinquished title to their land after the Roman conquests. For
that to have happened, the Romans and their Byzantine successors
would have had to be in "continuous and undisturbed possession" of
the land with no claims being voiced. Yet Jewish resistance
movements continued for centuries, most of which were aimed at
liberating Jerusalem.(2)

From the standpoint of international law, the
fact that the Jewish people never renounced their historic
connection to their ancestral homeland provided the basis for their
assertion of their historical rights.(3) This came to be understood
by those who wrote about the Jewish legal claim to the Land of
Israel, as a whole. In the Blackstone Memorial, which was signed by
Chief Justice of the U.S. Supreme Court Melville Fuller, university
presidents, and members of Congress before it was submitted to
President Benjamin Harrison in 1891, Palestine is characterized as
"an inalienable possession" of the Jewish people "from which they
were expelled by force."(4) In short, they did not voluntarily
abandon their land or forget their rights. This was most fervently
expressed through centuries of lamentation for Jerusalem's
destruction and their constant prayer for its restoration.
Jerusalem was the focal point for the historical connection of the
Jewish people to the Land of Israel.

That is why it is essential to understand
Israel's rights in Jerusalem, as they were known once before. That
is also why it is necessary to identify the arguments that have
been employed in recent years with the aim of eroding those rights,
and the conviction that once underpinned them, in order to protect
Jerusalem for future generations. In addition to the historical
rights of the Jewish people to Jerusalem that were voiced in the
nineteenth century, and were just briefly reviewed, there is a
whole new layer of legal rights that Israel acquired in modern
times that need to be fully elaborated upon.

Modern Sources of Israel's International Rights in
Jerusalem

In 1970, three years after the 1967 Six-Day War,
an article appearing in the most prestigious international legal
periodical, The American Journal of International Law,
touched directly on the question of Israel's rights in
Jerusalem.(5) It became a critical reference point for Israeli
ambassadors speaking at the UN in the immediate decades that
followed and also found its way into their speeches. The article
was written by an important, but not yet well-known, legal scholar
named Stephen Schwebel. In the years that followed, Schwebel's
stature would grow immensely with his appointment as the legal
advisor of the U.S. Department of State, and then finally when he
became the President of the International Court of Justice in The
Hague. In retrospect, his legal opinions mattered and were worth
considering very carefully.

Schwebel wrote his article, which was entitled
"What Weight to Conquest," in response to a statement by then
Secretary of State William Rogers that Israel was only entitled to
"insubstantial alterations" in the pre-1967 lines. The Nixon
administration had also hardened U.S. policy on Jerusalem as
reflected in its statements and voting patterns in the UN Security
Council. Schwebel strongly disagreed with this approach: he wrote
that the pre-war lines were not sacrosanct, for the 1967 lines
were not an international border. Formally, they were only
armistice lines from 1949. As he noted, the armistice agreement
itself did not preclude the territorial claims of the parties
beyond those lines. Significantly, he explained that when
territories are captured in a war, the circumstances surrounding
the outbreak of the conflict directly affect the legal rights of
the two sides, upon its termination.

Two facts from 1967 stood out that influenced
his thinking:

First, Israel had acted in the Six-Day War in
the lawful exercise of its right of self-defense. Those familiar
with the events that led to its outbreak recall that Egypt was the
party responsible for the initiation of hostilities, through a
series of steps that included the closure of the Straits of Tiran
to Israeli shipping and the proclamation of a blockade on Eilat, an
act that Foreign Minister Abba Eban would characterize as the
firing of the first shot of the war. Along Israel's eastern front,
Jordan's artillery had opened fire, pounding civilian neighborhoods
in Jerusalem, despite repeated warnings issued by Israel.

Given this background, Israel had not captured
territory as a result of aggression, but rather because it had come
under armed attack. In fact, the Soviet Union had tried to have
Israel labeled as the aggressor in the UN Security Council on June
14, 1967, and then in the UN General Assembly on July 4, 1967. But
Moscow completely failed. At the Security Council it was outvoted
11-4. Meanwhile at the General Assembly, 88 states voted against or
abstained on the first vote of a proposed Soviet draft (only 32
states supported it). It was patently clear to the majority of UN
members that Israel had waged a defensive war.(6)

A second element in Schwebel's thinking was the
fact Jordan's claim to legal title over the territories it had lost
to Israel in the Six-Day War was very problematic. The Jordanian
invasion of the West Bank – and Jerusalem – nineteen years earlier
in 1948 had been unlawful. As a result, Jordan did not gain legal
rights in the years that followed, given the legal principle, that
Schwebel stressed, according to which no right can be born of an
unlawful act (ex injuria jus non oritur). It should
not have come as a surprise that Jordan's claim to
sovereignty over the West Bank was not recognized by anyone, except
for Pakistan and Britain. Even the British would not recognize the
Jordanian claim in Jerusalem itself.

Thus, by comparing Jordan's illegal invasion of
the West Bank to Israel's legal exercise of its right of
self-defense, Schwebel concluded that "Israel has better title" in
the territory of what once was the Palestine Mandate than either of
the Arab states with which it had been at war. He specifically
stated that Israel had better legal title to "the whole of
Jerusalem."

Schwebel makes reference to UN Security Council
Resolution 242 from November 22, 1967, which over the years would
become the main source for all of Israel's peace efforts, from the
1979 Egyptian-Israeli Treaty of Peace to the 1993 Oslo Accords. In
its famous withdrawal clause, Resolution 242 did not call for a
full withdrawal of Israeli forces from all the territories it
captured in the Six-Day War. There was no effort to re-establish
the status quo ante, which, as noted earlier, was the
product of a previous act of aggression by Arab armies in 1948.

As the U.S. ambassador to the UN in 1967, Arthur
Goldberg, pointed out in 1980, Resolution 242 did not even mention
Jerusalem "and this omission was deliberate." Goldberg made the
point, reflecting the policy of the Johnson administration for whom
he served, that he never described Jerusalem as "occupied
territory," though this changed under President Nixon.(7) What
Goldberg wrote about Resolution 242 had added weight, given the
fact that he previously had served as a justice on the U.S. Supreme
Court.

Indeed, among the leading jurists in
international law and diplomacy, Schwebel was clearly not alone. He
was joined by Julius Stone, the great Australian legal scholar, who
reached the same conclusions. He added that UN General Assembly
Resolution 181 from 1947 (also known as the Partition Plan) did not
undermine Israel's subsequent claims in Jerusalem. True, Resolution
181 envisioned that Jerusalem and its environs would become a
corpus separatum, or a separate international entity. But
Resolution 181 was only a recommendation of the General Assembly.
It was rejected by the Arab states forcibly, who invaded the
nascent State of Israel in 1948.

Ultimately, the UN's corpus separatum
never came into being in any case. The UN did not protect the
Jewish population of Jerusalem from invading Arab armies. Given
this history, it was not surprising that Israel's first prime
minister, David Ben-Gurion, announced on December 3, 1949, that
Revolution 181's references to Jerusalem were "null and void,"
thereby anticipating Stone's legal analysis years later.(8)

There was also Prof. Elihu Lauterpacht of
Cambridge University, who for a time served as legal advisor of
Australia and as a judge ad hoc of the International Court of
Justice in The Hague. Lauterpacht argued that Israel's
reunification of Jerusalem in 1967 was legally valid.(9) He
explained that the last state which had sovereignty over Jerusalem
was the Ottoman Empire, which ruled it from 1517 to 1917.

After the First World War, the Ottoman Empire
formally renounced its sovereignty over Jerusalem as well as all
its former territories south of what became modern Turkey in the
Treaty of Sevres from 1920. This renunciation was confirmed by the
Turkish Republic as well in the Treaty of Lausanne of 1923.
According to Lauterpacht, the rights of sovereignty in Jerusalem
were vested with the Principal Allied and Associated Powers, which
transferred them to the League of Nations.

But with the dissolution of the League of
Nations, the British withdrawal from Mandatory Palestine, and the
failure of the UN to create a corpus separatum or a special
international regime for Jerusalem, as had been intended according
to the 1947 Partition Plan, Lauterpacht concluded that sovereignty
had been put in suspense or in abeyance. In other words, by 1948
there was what he called "a vacancy of sovereignty" in
Jerusalem.

It might be asked if the acceptance by the
pre-state Jewish Agency of Resolution 181 constituted a conscious
renunciation of Jewish claims to Jerusalem back in 1947. However,
according to the resolution, the duration of the special
international regime for Jerusalem would be "in the first instance
for a period of ten years." The resolution envisioned a referendum
of the residents of the city at that point in which they would
express "their wishes as to possible modifications of the regime of
the city."(10) The Jewish leadership interpreted the corpus
separatum as an interim arrangement that could be replaced.
They believed that Jewish residents could opt for citizenship in
the Jewish state in the meantime. Moreover, they hoped that the
referendum would lead to the corpus seperatum being joined
to the State of Israel after ten years.(11)

Who then could acquire sovereign rights in
Jerusalem given the "vacancy of sovereignty" that Lauterpacht
described? Certainly, the UN could not assume a role, given what
happened to Resolution 181. Lauterpacht's answer was that Israel
filled "the vacancy in sovereignty" in areas where the Israel
Defense Forces had to operate in order to save Jerusalem's Jewish
population from destruction or ethnic cleansing. The same principle
applied again in 1967, when Jordanian forces opened fire on Israeli
neighborhoods and the Israel Defense Forces entered the eastern
parts of Jerusalem, including its Old City, in self-defense.

A fourth legal authority to contribute to this
debate over the legal rights of Israel was Prof. Eugene Rostow, the
former dean of Yale Law School and Undersecretary of State for
Political Affairs in the Johnson administration. Rostow's point of
departure for analyzing the issue of Israel's rights was the
Mandate for Palestine, which specifically referred to "the historic
connection of the Jewish people with Palestine" providing "the
grounds for reconstituting their national home in that country."
These rights applied to Jerusalem as well, for the Mandate did not
separate Jerusalem from the other territory that was to become part
of the Jewish national home.

Rostow contrasts the other League of Nations
mandates with the mandate for Palestine. Whereas the mandates for
Iraq, Syria, and Lebanon served as trusts for the indigenous
populations, the language of the Palestine Mandate was entirely
different. It supported the national rights of the Jewish people
while protecting only the civil and religious rights of the
non-Jewish communities in British Mandatory Palestine.(12) It
should be added that the Palestine Mandate was a legal instrument
in the form of a binding international treaty between the League of
Nations, on the one hand, and Britain as the mandatory power, on
the other.

Rostow argued that the mandate was not
terminated in 1947. He explained that Jewish legal rights to a
national home in this territory, which were embedded in British
Mandatory Palestine, survived the dissolution of the League of
Nations and were preserved by the United Nations in Article 80 of
the UN Charter.(13) Clearly, after considering Rostow's arguments,
Israel was well-positioned to assert its rights in Jerusalem and
fill "the vacancy of sovereignty" that Lauterpacht had
described.

Why Do All These Legal Opinions Matter?

There will be those who will ask: What is the
significance of all these legal opinions by various scholars? Why
do they matter? Are they important for establishing Israel's legal
claims in Jerusalem? International law is not like domestic law –
there is no global government that adopts legislation. So what then
determines what is legal and what is illegal? Of course there are
treaties and international custom. The Statute of the International
Court of Justice in The Hague (ICJ) specifically describes "the
teachings of the most highly qualified publicists of the various
nations" (Article 38) as one of the four sources of international
law upon which international courts are to rely.

In short, what the leading experts of
international law wrote after the 1967 Six-Day War matters. When it
came to defending Israel's rights to Jerusalem, their writings were
extremely clear. Israel had rightful claims to be sovereign in
Jerusalem. Of course that does not preclude the UN General Assembly
rejecting Israel's argument and denying its legal rights. However,
if one compares the relative authority of what the intellectual
giants of international law wrote after the Six-Day War to
non-binding resolutions of the UN General Assembly, then the
writings of Schwebel and Lauterpacht win hands-down.

In the years that followed, Israel's rights to
preserving a united Jerusalem became axiomatic. In 1990, both
houses of the U.S. Congress adopted Senate Concurrent Resolution
106, which acknowledged that "Jerusalem is and should remain the
capital of Israel." It expressed its support for Jerusalem
remaining "an undivided city." It acknowledged that since
Jerusalem's unification under Israel, religious freedom had been
guaranteed. More Congressional resolutions to this effect on
Jerusalem were adopted in 1992 and 1995. Israel's legal rights to
Jerusalem were not even an issue. Moreover, those rights were not
just theoretical. They had strong political backing.

The Efforts to Erode Israel's Rights

However, this discussion about the legality of
Israel's claims to a united Jerusalem raises a fundamental
question. If Israel's legal case is so strong, why is Israel's back
against the wall in the diplomatic struggle over Jerusalem today?
What happened? What has eroded Israel's standing on this issue? Was
this change caused by skillful Palestinian diplomacy or by a
shifting Israeli consensus – or both? The defense of Israel's
rights in Jerusalem today requires first and foremost an answer to
this question.

What is undeniable is that in the last seventeen
years a number of key misconceptions about Jerusalem took
hold in the highest diplomatic circles in the West as well as in
the international media. Some misconceptions were the product of
misinformation. Others were the result of deliberate efforts to
misrepresent what happened in past negotiations and to mislead the
public. Regardless of their source, these misconceptions provided
the political ammunition to those who sought to erode and undermine
Israel's standing in Jerusalem, forcing it to consider concessions
that were unthinkable twenty years ago. Israeli foreign policy had
managed to protect Jerusalem for decades, but the diplomatic armor
that it had employed began to crack from a determined political
assault that followed.

1. Distorting Israel's Stance: The Growing
Impression in the 1990s that Israel Was Prepared to Concede Eastern
Jerusalem

When Israel signed the Oslo Agreements in 1993,
for the first time since 1967 it agreed to make Jerusalem an issue
for future negotiations. That did not mean that Prime Minister
Yitzhak Rabin planned to divide Jerusalem. But Palestinian leaders
celebrated Israel's acquiescence at the time to putting Jerusalem
on the negotiating table.

Nabil Shaath, a Palestinian minister and
negotiator, commented at the time: "The Israelis up to this
agreement never accepted that the final status of Jerusalem be on
the agenda of the permanent status negotiations." Faisal
al-Husseini, who became a minister without portfolio for Jerusalem
Affairs in the Palestinian Authority, also remarked: "In the Oslo
Accords it was established that the status of Jerusalem is open to
negotiations on the final arrangement, and the moment you say yes
to negotiations, you are ready for a compromise."

Rabin, it should be stated, did not accept this
position. To his credit, on October 5, 1995, one month before he
was assassinated, he detailed to the Knesset his vision for a
permanent status arrangement with the Palestinians, in which he
stated: "First and foremost, united Jerusalem, which will include
both Ma'ale Adumim and Givat Ze'ev – as the capital of Israel,
under Israeli sovereignty, while preserving the rights of the
members of the other faiths, Christianity and Islam, to freedom of
access and freedom of worship in their holy places, according to
their customs and beliefs." In short, Rabin, who had agreed to the
Oslo Agreements two years earlier, firmly opposed the re-division
of Jerusalem.

In fact, Rabin had a completely different
scenario for handling the question of Jerusalem. He secretly
negotiated with Jordan what became known as the 1994 Washington
Declaration, recognizing the traditional role of the Hashemites as
the custodians of the Muslim shrines on the Temple Mount. This
Israeli recognition of Jordan's role in the Islamic sites was
incorporated into the Israeli-Jordanian Treaty of Peace.

The Jordanian role in Jerusalem envisioned by
Rabin had nothing to do with dividing sovereignty, but was supposed
to be confined to strictly religious functions. Its practicability
was dependent on Jordan's resolve to maintain this role, despite
Palestinian encroachments. Yet regardless of the clarity of Rabin's
position, there was a growing perception that Israel was preparing
itself to make concessions over sovereignty that Rabin never
intended.

2. The Mythology of Backchannel Contacts: Building
the Case in the West that There Was a Workable Formula for Dividing
Jerusalem

With Jerusalem defined as an issue for future
negotiations, there has been an entire intellectual industry that
has been busy trying to prove that an Israeli-Palestinian deal on
Jerusalem is doable. Take, for instance, what is known as the
Beilin-Abu Mazen understandings from October 31, 1995. The idea put
forward in those backchannel contacts was that the Palestinians
would obtain a capital in the village of Abu Dis, outside of
Jerusalem's municipal borders, as defined by Israel, but inside the
area that was defined as the county of Jerusalem (muhafiz)
under Jordan.

These negotiations were hailed worldwide for
their creativity in the most important print media outlets from the
New York Times to Ha'aretz. It is interesting to look
back and see how the New York Times reported them on August
1, 1996; it wrote, "the Palestinians had dropped demands to
establish their capital in East Jerusalem." The newspaper reported
additionally later on in the article that there would be future
negotiations on sovereignty over East Jerusalem, but few noticed
this fine print.

In time, Israelis gained the impression that
there was a painless formula that could be used for resolving
Israeli-Palestinian differences over this extremely difficult
subject. Thomas Friedman was also convinced and wrote on September
22, 1997, that a possible final settlement deal on Jerusalem "had
been worked out" based on a Palestinian capital in Abu Dis. In his
memoirs, Dennis Ross writes that the Beilin-Abu Mazen
understandings proved "that even the most existential issues could
be resolved."

But was this true? What few knew at the time was
that the Palestinian leadership never viewed Abu Dis as an
acceptable alternative to its claims to Jerusalem, but rather as a
forward position that it would obtain on an interim basis, so that
it could increase its hold on its true objective: the Old City of
Jerusalem. Moreover, there was the question of the exact status of
these understandings. The fact of the matter was that Abu Mazen
never signed the 1995 document. Neither Rabin nor Peres approved of
its contents. Yasser Arafat called the unsigned Beilin-Abu Mazen
exchanges "a basis for further negotiations."

In typical fashion, Arafat managed to pocket the
Israeli concessions without undertaking any firm Palestinian
commitments himself. More importantly, he managed to pull Israel
into a detailed negotiation over Jerusalem, which would set it down
the road of more concessions in the future. By May 1999, Abu Mazen
appeared on Palestinian Television and disassociated himself
completely from the record of his backchannel contacts. He
declared: "there is no document, no agreement, and no nothing."(14)
Nonetheless, the legacy of these backchannel contacts fired up the
imaginations of Israeli and American negotiators years later, who
confidently went to Camp David in July 2000 with the expectation
that they just might resolve the Israeli-Palestinian conflict,
especially the dispute over Jerusalem.

Even after negotiations failed, the myth of
bridgeable differences over Jerusalem persisted. After the Camp
David summit adjourned in July 2000, Israelis and Palestinians
subsequently met in Taba at the end of the year.

At the end of the Taba talks, Israel's foreign
minister, Shlomo Ben Ami, was interviewed on Israel Radio and
asserted that the parties had "never been so close to reaching an
agreement." The Israeli interviewer then asked Muhammad Dahlan, the
Gaza security chief, if indeed the parties had never been so close.
Dahlan replied in Hebrew slang: "kharta barta" (baloney).
Ben Ami's Palestinian counterpart, Abu Ala, was more diplomatic
than Dahlan but did not differ with his conclusions: "Now that the
ambiguity has been removed, there has never before been a clearer
gap in the positions of the two sides."(15)

In fact, in the European Union summaries of the
Taba talks, Ambassador Miguel Moratinos revealed that Israel and
the Palestinians could not even agree over who had sovereignty over
the Western Wall. To this day, the belief persists that a deal over
Jerusalem is possible. While this myth is based on misconceptions
about the history of Israeli-Palestinian diplomacy, it still feeds
misinformed policymakers worldwide.

3. Creating Quasi-Legality from the Past Diplomatic
Record: Is Israel Somehow Bound to Divide Jerusalem Because It Was
Proposed in Past Negotiations?

The failed negotiations over Jerusalem, while
not producing any signed agreements, nonetheless badly eroded
Israel's claims for successive governments. The diplomatic
experiment that former Prime Minister Ehud Barak attempted was
based on a rule that was supposed to reassure the Israeli side:
"nothing is agreed until everything is agreed." This
approach assumed that if Barak wanted to test the Palestinian side
with an idea for dividing Jerusalem, it would be removed from the
negotiating table if no overall agreement was reached.

In this spirit, when President Bill Clinton put
forward his famous "parameters" for a peace settlement at the White
House on December 23, 2000, which contained a proposal for dividing
Jerusalem along ethno-religious lines, he stipulated: "These are my
ideas. If they are not accepted, they are off the table, they go
with me when I leave office." This was not just a theoretical
commitment, for Clinton refused to go along with initiatives to
take his parameters to the UN Security Council and lock future
Israeli governments into the concessions that they would have
required, through a new UN Security Council resolution.(16)

At the heart of Clinton's proposal was an idea
that sounded simple but would have been disastrous for Jerusalem:
"The general principle is that Arab areas are Palestinian and
Jewish ones are Israeli. This would apply to the Old City as well."
In practice, if Jerusalem was a checkerboard of Jewish and
Palestinian squares, Clinton's idea would have put each square
under a different sovereignty.

It was no wonder that the Israeli security
establishment completely rejected Clinton's plan. At the end of
December 2000, Israel's chief of staff, Lt.-Gen. Shaul Mofaz, told
the Barak government: "The Clinton bridging proposal is
inconsistent with Israel's security interests and if it will be
accepted, it will threaten the security of the state."(17) He
specifically warned that the Clinton Plan would turn Jewish
neighborhoods in Jerusalem into enclaves within Palestinian
sovereign territory that would be hard to defend.

Mofaz was not only speaking for himself, but for
the entire general staff of the IDF. These conclusions were not a
secret; they appeared in the headlines of a Friday Yediot
Ahronot. Nonetheless, the people of Israel could be comforted
that the State of Israel was not legally bound in any way to the
Clinton Parameters, which had been so strongly condemned by the
heads of the IDF.

Unfortunately, these formalities turned out to
be a total fiction. True, in 2001, the Bush administration informed
the Sharon government that the Clinton Parameters were indeed off
the table. But many former Clinton officials kept them alive behind
the scenes. They began using the refrain that "we all know what the
outline of a solution is supposed to look like." That outline
included the re-division of Jerusalem. These ideas were not
supported by the elected government of Israel, under Prime Minister
Ariel Sharon. The Bush administration did not advocate them either.
These ideas survived, however, in well-funded research institutes
and think tanks inside Washington's capital beltway.

For example, appearing at the Council on Foreign
Relations in June 2003, President Clinton's national security
advisor, Sandy Berger, typified this approach when he said: "I
believe that the contours that we were talking about at Camp David
and that later were put out in the Clinton plan in December, and
then later [were] even further developed in Taba are ultimately the
contours that we will embrace." These ideas also re-surfaced in the
2003 Geneva Initiative, which did not represent the official
positions of the Israeli government, but nonetheless kept alive the
idea that Jerusalem was to be divided.

The mantra that "we all know what the outline of
a solution is supposed to be" turned out to be extremely
problematic. What was the underlying assumption behind these
statements? How do we all know? How can anyone make this assertion
with any degree of certainty? Did Israel sign anything? Did it
obligate itself to make concessions on Jerusalem? Instead of asking
why Arab-Israeli diplomacy failed during the later 1990s,
conducting a reassessment, and coming up with a different approach,
former officials dug in deeper into the ideas that had been raised
in Camp David and Taba, and tried to enshrine them – including on
the issue of Jerusalem. It seemed that there was a shared interest
by those who engaged in this activity in binding Israel to the
diplomatic record of failed negotiations and to the concessions of
previous Israeli governments.

What happened in the course of time was that
these proposals seeped back from Washington think tanks and
research institutes through the back door to the official level. It
was a natural though highly problematic process. There were
conferences, seminars, and brown-bag lunches held in private
Washington offices where former officials mingled with their
successors. The veterans of the diplomacy of the 1990s briefed new
politicians coming to Washington, as well. Presidential candidates
also sought advice for their future positions, and the record of
Camp David and Taba became the new conventional wisdom that was
bantered about, without much thought. What emerged was a kind of
inevitability that foreign policy experts shared that Jerusalem
would have to be divided and Israel's historic rights to a united
city were simply forgotten.

Palestinian negotiators contributed to this
process. After the U.S. elections in 2008, they presented a summary
of their past negotiations with Prime Minister Olmert to the
incoming Obama foreign policy team. Secretary of State Condoleezza
Rice summarized this material in an 11-page document presented to
President Obama. Was this a signed Israeli-Palestinian agreement?
No. But it was followed by Palestinian claims that negotiations
needed to be resumed where they last broke off, as though a new
Israeli government had to accept the concessions of its
predecessor, including on the issue of Jerusalem. For example, in a
U.S.-Palestinian meeting on September 16, 2009, Saeb Erekat asked:
"Why not 'resume' negotiations where parties let off?" David Hale,
the deputy to U.S. Middle East envoy George Mitchell, appropriately
responded: "We prefer 'relaunch' since there was no agreement –
nothing is agreed until everything is agreed."(18)

4. The Jewish People as Colonialist Latecomers to
Jerusalem

The most ubiquitous argument used against
Israel's claims in Jerusalem contends that the Jewish people are an
alien presence and at best latecomers to the Holy City. Professor
Walid Khalidi, one of the most prominent and articulate Palestinian
historians, spoke before a UN committee convened to consider the
question of Jerusalem on November 30, 2009. Unfortunately, he
started out with this feature of the Palestinian narrative. He
placed Israel's control of Jerusalem right in the middle of the
struggle between Islam and the West. The effort by Israel to
re-unify Jerusalem, he explained, was a "latter-day Western crusade
by proxy." Jewish immigration and colonization emanated from
Zionism, which he characterized as a "Russian nationalist
movement."(19)

Khalidi's narrative left out the simple truth
that the Jewish people actually restored their clear-cut majority
in Jerusalem not in 1948 or in 1967 but in 1863, according to
British consular records.(20) Prussia's consulate was reporting a
Jewish plurality already in 1845, when the Jews constituted the
largest religious group in Jerusalem. This transformation in
Jerusalem occurred well before the arrival of the British Empire in
the First World War and the issuing of the Balfour Declaration. It
even preceded the actions of Theodor Herzl and the First Zionist
Congress. Indeed, in 1914 on the eve of the First World War there
were 45,000 Jews in Jerusalem out of a total population of
65,000.(21)

The Jewish majority in Jerusalem reflected the
simple fact that the Jewish people had been streaming back to their
ancient capital for centuries, despite the dangers to their
physical well-being that this entailed and the discriminatory taxes
imposed by the Ottoman Empire on its non-Muslim subjects. In the
mid-nineteenth century, Baghdad and Damascus were Arab cities, but
Jerusalem was already a Jewish city. A careful reading of the
Mandate document in fact indicates that the British and the League
of Nations were fully cognizant that the Jewish rights they
acknowledged were not created with the advent of the First World
War. The Mandate itself referred to a pre-existing Jewish claim by
specifically basing itself on the "historical connection of the
Jewish people with Palestine."

This historical connection is precisely what
Palestinian spokesmen have been determined to refute and challenge.
In order to reinforce the image of the Palestinian Arabs as the
authentic native population of Jerusalem, former PLO Chairman
Yasser Arafat added another twist. In his UN speech, Khalidi traces
Islamic claims to Jerusalem to the year 638, when the second
caliph, Umar bin al-Khattab, came out of the Arabian Peninsula and
captured it from the Byzantine Empire.

But Arafat tied Palestinian historical claims to
the Jebusites that ruled Jerusalem before King David made it the
capital of ancient Israel. Arafat said his ancestors were Canaanite
kings. Moreover, he rejected all ancient Jewish connections to
Jerusalem by even denying the very existence of the Temple, when he
argued over the future of Jerusalem with President Bill Clinton at
the Camp David negotiations in July 2000.(22) It is too bad that
during his many trips to Rome to meet with the Italian government,
Arafat never stopped at the Arch of Titus where he could have seen
the menorah and the vessels of the Temple that he claimed did not
exist.

This doctrine of Temple denial in the
Palestinian narrative has spread like wildfire in recent years. It
has been used by Palestinian leaders from Saeb Erakat to Nabil
Shaath. PLO Chairman Mahmoud Abbas has also adopted them. When
Palestinian Prime Minister Salam Fayyad spoke at the UN General
Assembly in November 2008 and devoted his remarks to Jerusalem, it
was glaringly noticeable that he spoke about Christian and Muslim
links to the city without mentioning a single word about Jewish
ties to Jerusalem.

Unfortunately, Western audiences have often
bought uncritically into much of this false narrative which was
devised to erode Israel's rights. For example, Time magazine
described the Temple Mount in October 2003 as a place "where Jews
believe Solomon and Herod built the First and Second Temples
(emphasis added)." The Temple was no longer a fact of history but
part of an Israeli narrative. It might have existed or maybe it
didn't exist. With this doubt embedded, academia began to slip as
well. The prestigious University of Chicago Press published a work
by Nadia Abu El Haj calling the Temples a "national-historical
tale." She subsequently taught at Barnard College.

The irony of this revisionist history is that
the Temple is very much part of the history of traditional Islam.
The great commentators of the Quran acknowledged the Temple, like
al-Jalalayn, who sought to interpret the famous verse about
Muhammad's night journey that opens Sura 17, "Glory to him who made
His servant go by night from the Sacred Mosque to the Farther
Mosque." The Sacred Mosque was in Mecca, but what did the "Farther
Mosque" refer to? Their answer was that the Farther Mosque was
Beit al-Maqdis, which means the Temple, and sounds just like
the Hebrew term, Beit Hamikdash.(23) That also became the
Arabic term for Jerusalem. The Palestinians' use of Temple denial
to undermine Israel's claims to Jerusalem not only flew in the face
of archaeology and recorded history, it ironically negated their
own Islamic tradition.
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During 1948 synagogues and religious academies come
under attack in the Old City of Jerusalem and are shelled by the
artillery of the Arab Legion. Here, the Porat Yosef Yeshiva is
destroyed. (Phillip John, Getty Images, 1948)






Israeli Public Opinion and Jerusalem

Despite the proliferation of misconceptions
about Jerusalem, and the questions that have arisen about Israel's
diplomatic stance in past years, the Israeli public, in fact, had
not lost faith in

Jerusalem, despite articles that assert the
Israeli consensus no longer insists on an undivided city.(24) The
efforts to erode public support have not succeeded. According to a
poll conducted for the Jerusalem Center for Public Affairs and
released on June 6, 2011, by Dahaf Research under the direction of
Dr. Mina Tzemach, the Israeli public still backs keeping Jerusalem
united. When asked how important is preserving a united Jerusalem
in the framework of a peace agreement, 69 percent answered very
important, while 16 percent said important. That means 85
percent of the Israeli public still believes a united Jerusalem
should be preserved.

When asked about particular sites in Jerusalem,
the results of the poll are very revealing. Responding to different
possible concessions in the peace process, 62 percent said that
they absolutely would not agree to a solution by which Israel would
turn over the Temple Mount to the Palestinians, while Israel keeps
the Western Wall. That was one of the scenarios for the Old City in
the Clinton Parameters. Approximately 13 percent said they tend to
disagree with such a proposal. Putting these numbers together,
75 percent of Israelis who were asked, opposed giving up the
Temple Mount as part of a peace settlement, even if Israel gets to
keep the Western Wall.
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Palestinians stand atop the biblical Tomb of Joseph
in the West Bank town of Nablus, October 7, 2000. Palestinian
gunmen and civilians stormed the Israeli enclave, trashing Hebrew
texts and setting fire to the holy site in a show of triumph just
hours after Israeli troops evacuated the site. (AP Photo/Lefteris
Pitarakis)






The Importance of Protecting Jerusalem's Holy
Sites

This data illustrates that the people of Israel
are attached to their holy sites in Jerusalem and understand what
could happen to them if Israel were to concede them. These
positions undoubtedly have been affected by Israel's own
experiences. In 1948, after all, the Arab Legion took over the
Jewish Quarter and began to systematically destroy or desecrate 55
synagogues and study halls, like the great Porat Yosef Yeshiva. The
Old City's Jewish population was ethnically cleansed. The Yohanan
Ben Zakai Synagogues became stables for the mules of the Old City's
Arab residents. Meanwhile, the Jewish people were denied access to
the Western Wall and their other holy sites from 1948 through
1967.

In modern times it is equally clear what would
happen to religious sites if the Palestinians obtained control of
the Old City. Under the Oslo Agreements, the Palestinian Authority
was given responsibility for Jewish holy sites in the territories
under its jurisdiction. On October 7, 2000, Joseph's Tomb in Nablus
came under attack by a Palestinian mob that included Palestinian
civilians and security forces. Hebrew texts were trashed, while the
mob tried to dismantle the stones of the tomb with crow bars and
pipes. They also cracked the tomb's dome as well. In April 2011,
Israelis received another reminder about how the Palestinians fail
to fulfill their responsibilities at holy sites, when Palestinian
security personnel murdered Ben Yosef Livnat, who had visited
Joseph's Tomb with a group of Breslover Chasidim. These events have
reinforced Israeli concerns about who will protect the holy
sites.
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Black smoke billows over the Church of the Nativity
compound in the West Bank town of Bethlehem on April 11, 2002,
after the church was seized by a joint unit of Fatah and Hamas. The
clergy were taken hostage and the interior was desecrated. (AP
Photo/Peter Dejong)






Christian sites have also been attacked under
Palestinian rule. On April 2, 2002, a joint Fatah-Hamas force of
thirteen terrorists entered the Church of the Nativity in Bethlehem
and held the clergy as hostages for thirty-nine days. Generally,
over the last decade and a half, holy sites have lost much of their
traditional immunity and have come under attack by radical Islamic
groups. This trend began when 2,000-year-old Buddhist statues in
Afghanistan's Bamiyan Valley were blown up by the Taliban. This act
was ultimately supported by Yusuf Qaradawi, the spiritual leader of
the Muslim Brotherhood, which is the parent organization of Hamas.
These attacks on non-Muslim religious sites have since spread from
Pakistan to Iraq and most recently to Egypt, under the banner of
radical Islam.

Internationalization is not an answer for
Jerusalem either. In 1947, internationalization, in accordance with
UN General Assembly Resolution 181, was proposed but was unworkable
and ultimately failed. Jerusalem was invaded by three Arab armies.
The only force that protected 100,000 Jews in Jerusalem from
certain destruction were the forces of Israel. The UN did not lift
a finger in 1948 against the threat that was posed to Jerusalem.
There is no basis for thinking that an international body,
containing members with conflicting interests, would be any more
effective in the future than the UN was in 1948.

In short, Israel's own history, as well as more
recent events, illustrates what is at stake in Jerusalem. Were
Israel to agree to a re-division of Jerusalem, losing control of
the Old City, the security of its holy sites would undoubtedly be
put in jeopardy. What Israeli diplomacy must make clear is that
only a free and democratic Israel will protect Jerusalem for all
faiths.

Keeping Jerusalem open for all faiths is a
historical responsibility of the State of Israel. Yet, Jerusalem
has been at the heart of a great internal debate in Israel and the
Jewish world more broadly. Many with a more particularistic
orientation understand its reunification in 1967 as part of the
national renewal of a people who had faced centuries of exile and
even attempted genocide just a few decades earlier. It was where
the Jews first restored a clear-cut majority back in 1863 at a time
when the world began to recall and recognize their historical
rights and title. Jerusalem was the meeting point between the
nation's ancient history and its modern revival.

Others with a more universalistic view make a
priority of integrating the modern State of Israel with the world
community by using Jerusalem as a bargaining chip in a peace
process presently under the auspices of the EU, Russia, the UN, and
the U.S. In fact, the elaborate international ceremonies of world
leaders orchestrated around the signing of each peace accord in the
1990s were intended to remind Israelis that their international
acceptance, as well as the normalization of their relations with
their Arab neighbors, was tied to this very diplomatic process.

The clash between the particularistic instincts
inside Israel and its universalistic hopes has been at the heart of
the country's political debate for forty years. Jerusalem, however,
is where these two national instincts converge, for by protecting
Jerusalem under Israeli sovereignty, the State of Israel also
serves a universal mission of keeping the holy city truly free and
accessible for peoples of all faiths. Particularists will have to
understand that there are other religious groups with a stake in
the future of the Holy City, while universalists will have to
internalize that they have a great national legacy worth protecting
for the world and that conceding it would condemn it to total
uncertainty at best.

Conclusions

Prior to the granting of the Mandate for
Palestine to Great Britain by the League of Nations, there were
many proposals to restore the Jewish people to their ancestral
homeland. From Napoleon Bonaparte's proclamation in 1799 to
Theodore Roosevelt's writings in 1918, the idea of the historical
rights of the Jewish people to their ancient homeland was linked to
their rights to Jerusalem. Israel's first president, Chaim
Weizmann, quoted in this context the Archbishop of Canterbury
during a debate in the late 1930s in the British House of Lords,
saying:

It seems to me extremely difficult to justify
fulfilling the ideals of Zionism by excluding them from any place
in Zion. How is it possible for us not to sympathise in this matter
with the Jews? We all remember their age long resolve, lament and
longing: "If I forget thee, 0 Jerusalem, let my right hand forget
her cunning." They cannot forget Jerusalem.(25)

Thus the return to Eretz Yisrael (the Land of
Israel) and the restoration of Jerusalem became understood in the
West as inseparable aspirations.
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Jewish refugees stream out of the Old City of
Jerusalem in 1948 escaping the invading Arab Legion. (Phillip John,
Getty Images, 1948)






What struck legal experts writing in this period
was the fact that the Jewish people never renounced those rights
and indeed acted upon them through prayer, fasting, and pilgrimage.
In the diplomacy of modern Israel, that refusal continued in one
form or another, especially after the Six-Day War. Significantly,
these rights were backed by some of the most important authorities
on international law.

In the years of the Arab-Israeli peace process,
proposals were raised and considered for the re-division of
Jerusalem, but no binding agreements were actually reached and
brought to the Knesset for ratification. Israeli opinion remained
firm about the rights of the Jewish people to retain their united
capital under the sovereignty of Israel. The recognition of those
rights in the future by the international community will depend on
Israel demonstrating that it alone will protect the Holy City for
all faiths. This is a standard which Israel has met in the past and
will undoubtedly continue to meet in the future.
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The Palestinian leadership's ongoing refusal to
negotiate peace with Israel and its stated intention to seek
endorsement of statehood at the United Nations along the 1949
armistice lines (1967 "borders") since 2009, represents a watershed
in Arab-Israeli diplomacy. This is not the first time the
Palestinian leadership made unilateral declarations of statehood.
In fact, the current Palestinian leadership based its recent
statehood bid on PLO Chairman Yasser Arafat's 1988 unilateral
statehood declaration. However, in contrast to Arafat's past
pronouncement, this latest Palestinian unilateral declaration to
establish "Palestine" on the 1949 armistice lines was undertaken in
a far more sophisticated way under more advantageous political
circumstances for the Palestinians, and garnered broader support
from UN member states and, notably, European powers.

The key elements of this revived Palestinian
unilateral strategy require examination and assessment; how did
pronouncements by the current Palestinian leadership garner Western
support even while the Palestinian move undermines the entire
framework of the Western-sanctioned and supported peace process
established in Madrid in 1991 and then operationalized during the
Oslo peace process? The Palestinian unilateral abrogation of
Madrid's principles, which established the foundation for a
negotiated solution, and the unilateral nullification of the
subsequent framework of the Oslo process violated Israel's most
fundamental rights in the peace process, a violation which appears
to have been overlooked or ignored by many involved in the
international diplomacy that has stuttered and seemingly ground to
a halt.

The Palestinian leadership's tactical
consideration of whether it ends up seeking formal UN endorsement
in September 2011, is a minor matter compared to the major
strategic achievement the Palestinians already pocketed. In any
future diplomatic process, whether negotiated or unilateral,
Palestinian unilateralism will have succeeded in levering up
Palestinian legitimacy in the international community while
effectively assaulting the legitimacy of Israel's fundamental
rights and claims in Arab-Israeli diplomacy.

How September 2011 Is Different from All Others

The Palestinian leadership under Chairman
("Ra'es") Mahmoud Abbas and Prime Minister Salam Fayyad made
determined statements regarding their intention to seek UN
endorsement of a unilaterally declared Palestinian state in
September 2011.(1) The Palestinian statements were treated as far
more than mere rhetoric; they triggered scrambling in international
diplomatic circles. The Israeli Foreign Ministry formulated and
executed a "battle plan" mobilizing its embassies worldwide against
UN recognition of a Palestinian state.(2) U.S. President Barack
Obama expressed firm U.S. opposition to any Palestinian unilateral
move.(3) A majority of U.S. senators supported legislation outright
rejecting the Palestinian plan.(4) For its part, Europe has been
split over the issue. Italy and Germany have publicly opposed
premature UN endorsement of a Palestinian state, while France and
the United Kingdom had not decided one way or another just weeks
before the expected UN vote. In South America, a swath of countries
like Argentina, Bolivia, Brazil, Chile, Costa Rica, Cuba, Ecuador,
Guyana, Nicaragua, Paraguay, Peru, Uruguay, and Venezuela
recognized the Palestinian state,(5) with Colombia being the only
country to declare its opposition to the unilateral declaration of
Palestinian statehood.(6) Similar to the UN General Assembly's
automatic majority in 1988 that endorsed PLO demands for
recognition of Palestinian statehood, another GA endorsement of
Palestinian demands for statehood would also likely win majority
support.

What Has Changed Since the 1988 Palestinian
Statehood Declaration?

At first glance, it seems curious that
Palestinian pronouncements triggered such frenetic diplomatic
scurrying. As noted, the Palestinians first declared the
establishment of "Palestine" as far back as November 1988, when
Arafat made the unilateral pronouncement in Algiers and nominally
accepted UN Security Council Resolutions 242 and 338, thereby
accepting Israel's right to exist. Arafat's acceptance of UNSC 242
earned him an invitation to address the UN General Assembly Plenum
where 104 countries voted to endorse "The proclamation of the State
of Palestine by the Palestinian National Council on November 15,
1988."(7)
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PLO Chairman Yasser Arafat addresses the Palestine
National Council in Algiers, November 12, 1988. (AP Photo)






Only the United States and Israel voted against
recognition. However, it was clear to most observers at the time
that the Palestine Liberation Organization had failed to satisfy
the international legal criteria required for statehood, including
government control over a permanent population, a defined
territory, and ability to engage in international relations.(8)
Arafat was then in Tunis, where the PLO was headquartered, and the
Palestinians lacked control of permanent territory and were
dispersed across the Middle East. However, a 1988 UN vote upgraded
the Palestinian presence at the United Nations from "PLO" to
"Palestine,"(9) eliciting U.S. threats to withhold all UN dues if
the United Nations voted on a resolution construing Palestine as a
state.(10)

Since 1988 much has changed in international
perception, if not reality, which upgraded international support
for the Palestinian unilateral statehood quest. The 1995 Interim
Agreement created a Palestinian Authority with governmental control
over a Palestinian population in parts of the West Bank, and
established a parliament, courts, stamps, and, according to Abbas,
embassies in nearly one hundred countries.(11) Moreover, since
2007, Hamas exercised government control over the Gaza Strip,
despite its definition as a terror organization by Europe and the
United States. Notwithstanding the favorable international
perception of a "Palestine" satisfying the statehood requirements
of the 1933 Montevideo Conference, which Abbas himself trumpeted in
a May 2011 New York Times op-ed,(12) even cursory
examination indicates otherwise.(13)

Palestinian governmental and parliamentary
elections were to have been held in January 2010. Their absence has
rendered Palestinian Chairman Abbas and Prime Minister Fayyad
unelected and invalid Palestinian leaders. Despite a nominal unity
pact between Hamas and Fatah, Gaza is Hamas's territory and is
ruled as a separate mini-state from the Palestinian Authority
(Fatah) controlled and governed parts of the disputed West Bank.
Hamas control of Gaza resulted in more than twelve thousand rockets
fired at Israel since the 2005 Gaza withdrawal, while the West
Bank's anti-terror security operations rely heavily on the Israel
Defense Forces, despite the presence of about three thousand
Palestinian gendarmerie forces.

A Carefully Considered Unilateral Strategy to
Establish "Palestine"

The decision of the current Palestinian
leadership to pursue a unilateral path to statehood and sidestep
direct negotiations with Israel was a carefully weighed strategic
option adopted well before the Netanyahu government took power in
May 2009, although many believe Netanyahu's "hawkish" government
prompted the ensuing declarations on unilateral Palestinian
statehood by Abbas and Fayyad in the first six months of 2011.

This is not the case. The Palestinian leadership
came to a strategic decision to pursue a unilateral path to
statehood following the collapse of the 2008 Annapolis peace
process between Abbas and Israeli Prime Minister Ehud Olmert. It
was not, as is commonly thought in Western circles, a response to
settlement policies of the Netanyahu government.(14) In fact, six
months before the end of the Annapolis process, which coincided
with Olmert's resignation in November 2008 due to corruption
charges, the Palestinian leadership already began to speak of a
"Kosovo option" for "Palestine," invoking Kosovo's February 2008
unilateral declaration of independence from Christian Serbia.(15)
The United States and two-thirds of the European Union recognized
Kosovo within weeks of its unilateral declaration, thus energizing
Palestinian leaders.(16)
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Palestinian Prime Minister Salam Fayyad, June 28,
2011 (AP Photo/Majdi Mohammed)






The Palestinian unilateral drive for statehood
would pick up steam in the months ahead. Just ninety days after the
inauguration of Israel's government in May 2009, when Benjamin
Netanyahu, Israel's newly elected prime minister, announced a major
shift in policy and accepted a Palestinian state with given
security provisos, Fayyad announced a major two-year state-building
project for the Palestinian-controlled areas of the West Bank,
which he said would result in the creation of a "de facto"
Palestinian state by September 2011. The Fayyad plan, as it came to
be known, elicited great enthusiasm and gained broad financial and
political backing from the United Nations, the Quartet, as well as
European leaders and the Obama administration.(17)

The plan also paralleled Obama's publicly
declared two-year timeline to Middle East peace via direct
negotiations.(18) The common understanding in Washington, European
capitals, and in the corridors of the United Nations was that in
contrast to past Palestinian governments, Fayyad was building
Palestinian civil society from the ground up, which was a
longstanding U.S. demand that also paralleled the Netanyahu
government's insistence on "economic peace" and "bottom-up"
institution building in the Palestinian Authority as a prerequisite
to any negotiated final status peace agreement.(19) To his credit,
Fayyad, a U.S.-trained economist and respected statesman in
international circles, broke the violent and failed Palestinian
paradigm of belligerency that had characterized past processes with
Israel.

However, aware of Israel's suspicions that his
plan would serve as a unilateral fait accompli in 2011,
Fayyad exploited his international reputation as a Western-style
state reformer to foster the impression among donor nations and
Western observers that the Palestinian state-building plan focused
on ground-up state development, with no unilateral declaration
attached, which would serve as the prerequisite infrastructure for
any future peace agreement with Israel. In a press conference with
U.S. lawmakers in Ramallah, Fayyad admitted, "I know some people
are concerned that this is unilateral," referring to his
development plan. "But it seems to me that it is unilateral in a
healthy sense of self-development."(20)

However, the Fayyad plan's endgame was more than
mere "self-development." It was a critical step in a
sophisticatedly camouflaged unilateral bid for statehood. Attuned
ears could detect the language and tone of an ultimatum that would
result in a unilateral declaration of statehood or international
endorsement of independence if Israel failed to accede to
Palestinian demands, specifically that Israel recognize Palestinian
sovereignty along the June 4, 1967 lines and cease all Jewish
building to their east, including in Jerusalem, although those
demands stood in complete contravention to signed agreements
between the Palestinian Authority and the State of Israel, which
amounts to a basic violation of international law.(21)

Nonetheless, Fayyad stood undeterred. He
revealed his intentions to the Arab media shortly after the plan's
announcement, saying, "If occupation has not ended by then [2011]
and the nations of the world from China to Chile to Africa and to
Australia are looking at us, they will say that the Palestinian
people have a ready state on the ground. The only problem is the
Israeli occupation [Israeli communities and security presence in
Judea and Samaria] that should end."(22)

If there remained doubt regarding the overall
goal both of Fayyad's plan and of broader Palestinian intentions,
the PLO leadership reiterated and amplified declarations in 2011
that "the peace process is over" and that they would publicly
declare statehood unilaterally.(23) Abbas publicly declared that he
would refer the matter to the UN Security Council and/or the
General Assembly where Palestinian Authority supporters would
propose a resolution to recognize "Palestine" along the 1967
lines.(24)

Support from Europe

European interlocutors and even the European
Union itself showed sympathy for Palestinian unilateral
aspirations. For example, as early as July 2009, Javier Solana, the
European Union's former foreign policy chief, reportedly called on
the UN Security Council to recognize a Palestinian state even
without a final status agreement between Israel and the
Palestinians. He said the United Nations "would accept the
Palestinian state as a full member of the UN, and set a calendar
for implementation."(25) The Palestinian unilateral gambit also
received a boost in early December 2009 when Sweden, in the final
thirty days of its rotating EU presidency, proposed that EU foreign
ministers back its draft proposal recognizing East Jerusalem as the
capital of a future Palestinian state, thus implying EU acceptance
of a Palestinian unilateral declaration of statehood.(26)

The EU Foreign Policy Council partly softened
its final statement days later. However, the final EU statement
still retained the proposal that envisioned Jerusalem as the future
capital of two states. Additionally, the statement said that the EU
"would not recognize any changes to the pre-1967 borders including
with regard to Jerusalem" without the agreement of the parties,
thereby enshrining the 1967 lines – a key Palestinian demand – as a
previous political border.(27) This was a public expression of EU
opposition to the Oslo framework to which the EU was signed as a
formal witness signatory, and according to which Jerusalem was left
to be negotiated as a final status issue.(28) Remarkably, the EU
undermined its own credibility and the value of its own signature
as diplomatic interlocutor not only for the Palestinian-Israeli
peace process but for any future diplomatic processes that would
require European intervention or assistance. The EU's support for
the Palestinian position in this case also undermined its central
role in the diplomatic Quartet, which established the Road Map that
dictated that the peace process be based exclusively on bilateral
negotiations.(29)

It should be noted that the intensification and
imminence of the Palestinian approach to the United Nations brought
the Quartet to elucidate its position. Despite past support for the
Palestinian unilateral bid, the Quartet clarified in a statement on
February 5, 2011, that "unilateral actions by either party cannot
prejudge the outcome of negotiations and will not be recognized by
the international community."(30)

However, other international bodies sent
conflicting signals. In April 2011, the Palestinian unilateral
statehood project received its biggest boost when the International
Monetary Fund (IMF) issued a report asserting that if the
Palestinian Authority "maintains its performance in institution
building and delivery of public services, it is well positioned for
the establishment of a state at any point in the near future."(31)
It is notable that in the report's first footnote, it is mentioned
that the experts who prepared the report were not the professionals
from the main office in Brussels. Rather, they were the staff team
of the IMF's Ramallah office with whom Fayyad worked very closely
since his tenure as a senior IMF official in the West Bank from
1996 to 2001, and with whom close and even intimate cooperation
continued until today.(32)

Upon closer inspection, the IMF report
emphasizes that the Palestinian Authority's viability would remain
heavily dependent on Israeli economic cooperation. The report notes
that the PA cannot pay salaries without Israel's monthly transfers
of several hundred million shekels.(33) Some Palestinian experts
are less optimistic about the PA's economic viability as the Arab
donor states paid approximately 30 percent of all contributions to
the PA while Saudi Arabia has yet to make good on its pledge. In
fact, Palestinian economist Ibrahim Abu Kamesh, writing in the
Palestinian paper Al-Hayat al-Jadida, warned in June 2011
that "the Arab economic siege on the Palestinian Authority
threatens to collapse the PA."(34) It is fair to assess that in the
event of a Palestinian unilateral declaration of statehood and
international endorsement, Israel would cease economic cooperation
with the PA, which would have serious implications for the
viability of a stable Palestinian state.

Unfortunately, the IMF report ignored
Palestinian anti-Semitic and anti-Israeli indoctrination and
incitement of children in schools and on Palestinian television in
clear violation of the 1995 Oslo Interim Agreement and the 1991
Madrid Peace Conference principles that girded the Oslo peace
process.(35) In short, as Moshe Yaalon, Israel's deputy prime
minister and strategic affairs minister noted, there is "the
requirement that the Palestinians at all levels of society
inculcate in their people a culture of peace."(36) This public
culture of violence and incitement is a violation of Israel's basic
rights as outlined in the Oslo exchange of letters, as well as the
principles of negotiations that were spelled out at Madrid and that
will be discussed later in this chapter.

Violating Signed Agreements and Undermining the
Peace Process Framework

European expressions of support for Palestinian
unilateralism are curious in view of the fact that the above-noted
Palestinian unilateral action undermines the entire negotiated
framework of the Palestinian-Israeli peace process as set forth in
the 1993 exchange of letters between the PLO and Israel and
detailed even more explicitly in the 1995 Interim Agreement, to
which the European Union was a witness signatory along with the
United Nations, the United States, Russia, Norway, Egypt, and
Jordan,(37) and which still governs relations between the sides
until a final permanent status agreement is achieved. As former
Israeli Foreign Ministry legal adviser Alan Baker noted, the
Palestinian unilateral action would:


	
Nullify written assurances made by Arafat to
Israeli Prime Minister Yitzhak Rabin in the 1993 Oslo exchange of
letters that "all outstanding issues relating to permanent status
will be resolved through negotiations."(38)



	
Violate article XXXI(7) of the 1995
Palestinian-Israeli Interim Agreement according to which each party
undertook not to initiate or take any step that would change the
status of the West Bank and the Gaza Strip pending the outcome of
the permanent status negotiations. In view of the fact that there
has not yet been any outcome of the permanent status negotiations,
the Palestinian unilateral action nullifies this commitment and
would release Israel from its mutual obligation to avoid taking
unilateral action.(39)



	
Undermine the very legitimacy and legally
sanctioned existence of the Palestinian Authority in view of the
fact that the Interim Agreement serves as the legal basis and
source of authority of the establishment of the Palestinian
Authority itself, including its institutions, parliament, courts,
and Office of the Chairman (Ra'es), the Chairman himself and his
powers and authorities.(40)





United Nations "Ultra Vires" Its Own
Principles

Palestinian unilateralism also drew
encouragement from the United Nations itself, raising serious
questions as to whether the UN is not acting ultra vires its
own Charter principles and its own resolutions.

UN Secretary-General Ban Ki-moon reportedly
issued expressions of support for such moves, according to Saeb
Erekat in a November 14, 2009 interview with the Palestinian
newspaper Al-Ayyam.(41) However, UN support for Palestinian
unilateral actions including Palestinian declarations of intent to
table a resolution of the Security Council and in the event of a
U.S. veto to initiate a "Uniting for Peace" resolution in the
General Assembly, (42) would amount to the UN engaging in actions
that are clearly ultra vires the principles of negotiated
settlement of disputes as set out both in the UN Charter and in the
major Security Council resolutions regarding the Middle East peace
process.

In the case of Palestinian unilateralism, and
specifically in light of the demand that Israel dismantle its
settlements, the United Nations is acting in a biased and even
irresponsible manner. First, UN consideration of endorsement of a
Palestinian state would be a gross violation of Article 80 of the
UN Charter, which protects the League of Nations acceptance of the
right of the Jewish people to "close settlement" of the lands of
Judea and Samaria (the West Bank) as adopted unanimously by the
Council of the League of Nations on July 24, 1922.

That League resolution determines the continued
validity of the rights granted to all states or peoples, or already
existing international instruments (including those adopted by the
League itself). Therefore, the resolution remains valid, and the
650,000 Jews presently resident in the areas of Judea, Samaria, and
eastern Jerusalem reside there legitimately.

As noted, the United Nations together with the
European Union, the United States, Russia, Egypt, Jordan, and
Norway witnessed the signing and acceptance of the 1995
Palestinian-Israeli Interim Agreement. This would render UN support
of Palestinian unilateral action a violation of the UN's own
credibility as witness signatory.

Palestinian unilateral moves utilizing the forum
of the United Nations undermine the very basis of UN Security
Council Resolution 242 of November 22, 1967, which served as the
agreed-upon legal basis for Arab-Israeli diplomacy since the
aftermath of the Six Day War in 1967 and which governed all
Arab-Israeli diplomacy since that time including Madrid, Oslo, the
2003 Road Map, and the Annapolis peace process. A former U.S.
ambassador to the United Nations, the late Richard Holbrooke, noted
that UNSC 242 is considered the most important UN resolution on the
Arab-Israel conflict of the past fifty years.(43)

Accordingly, UN support for, affirmation,
acceptance, or endorsement of a Palestinian unilateral declaration
at the UN undermines its very authority by adopting positions it
has no authority to adopt, thereby undermining its own past legal
decisions and recommendations and fundamentally threatening its
very credibility as the world's primary international legal and
diplomatic body.

Uprooting the Principles of Arab-Israeli Diplomacy
at Madrid

The damage that the Palestinian unilateral race
for statehood has done to the Middle East peace process goes well
beyond the violations of signed agreements between the sides at
Oslo and extends beyond the Palestinian destruction of the Oslo
bilateral negotiating framework. It also undermined the broader
framework of Arab-Israeli diplomacy that was first established at
the 1991 Madrid Peace Conference. Madrid represented a defining
moment in Arab-Israeli diplomacy. Its underlying principles of
direct, unconditional negotiations between Israel and all of its
Arab neighbors, and not just the Palestinians, under the protective
umbrella of the principles of mutual compromise, recognition, and a
strict code of conduct prohibiting incitement, served as the first
substantial building blocks for a comprehensive peace agreement
between Israel and the Arab world. The Palestinian unilateral bid
for statehood undermined several principles of diplomacy
established at Madrid that may prove virtually impossible to
recover:


	
Respect for the mutuality of rights and
claims of Israel and its neighbors. Madrid's chief architect,
U.S. Secretary of State James Baker, was careful to avoid
establishing any preconditions or prejudicing Israel's rights. In a
side letter to the United States prior to the conference, Prime
Minister Yitzhak Shamir insisted that Jerusalem is not a subject
for negotiation.(44) Israel's right to build communities on both
sides of the June 4, 1967 "Green Line" and Israeli settlements were
not considered an obstacle to advancing either bilateral talks with
the Jordanian-Palestinian delegation or multilateral peace talks
between Israel and its Arab neighbors.(45)





In contrast, since 2009, the Palestinian
Authority, with the backing of the U.S. administration and Europe,
made the cessation of Israeli settlement building a precondition
for restarting Palestinian-Israeli negotiations, allowing the
Palestinians to pursue a unilateral path with greater international
support despite Israel's insistence that this precondition was not
rooted in any past agreements or principles of past peace
processes, which were established at Madrid.


	
The principle of a negotiated solution
without imposed boundaries. Former President George H. W. Bush
refused to impose or suggest specific borders, telling the packed
plenum at Madrid, "Throughout the Middle East, we seek a stable and
enduring settlement. We've not defined what this means. Indeed, I
make these points with no map showing where the final borders are
to be drawn."(46) In stark contrast, Palestinian leaders Mahmoud
Abbas and Salam Fayyad insist that "Palestine" will be born on the
1967 lines unilaterally. Their claims were strengthened by the
public declaration of President Barack Obama, who, while opposing
Palestinian unilateralism, provided it with a tailwind by reversing
forty years of U.S. policy and publicly stating his
administration's support for the 1967 lines as a basis for Israel's
future borders.(47)
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Palestinian President Mahmoud Abbas in Barcelona,
Spain, July 20, 2011 (AP Photo/Manu Fernandez)







	
Code of conduct. Incitement of any kind
was prohibited at Madrid and mutual tolerance, cooperation, and
respect were encouraged. The Palestinian Authority, and, blatantly
and often, its newfound partner in coalition, Hamas, continued to
incite Palestinians and Arab citizens of other countries in the
region to violence, and engaged in a wholesale political assault
against Israel thereby breaching the diplomatic code of conduct of
Madrid and the subsequent Oslo Interim Agreement.





Furthermore, the attempt to unilaterally declare
statehood most egregiously violates Madrid's provision that all
moves leading to a peace agreement be made through direct
negotiations with the other party, with respect to its territorial
and security rights. As a former director-general of the Israeli
Foreign Ministry and a negotiator at Madrid, Eytan Bentsur, noted
in his memoir, "The United States called on the sides to refrain
from unilateral acts, in word or deed, that could inflame tensions,
cause reprisals, or still worse, harm or threaten the process
itself."(48) A unilateral declaration of statehood by the
Palestinians robs Israel of all its rights and negates the peace
process's validity in its entirety. In essence, the Palestinians'
rush to unilateral statehood cannibalizes the basis of all past
agreements that were built on the Madrid foundation, including the
later establishment of the Palestinian Authority as the collective
representative of the Palestinians and the concessions already made
by Israel during the Oslo Accords and in later agreements.

Conclusion

Israel's rights and claims regarding each of the
major core issues: borders, settlements, refugees, and Jerusalem,
are firmly rooted in the negotiating principles of Madrid which
formed the foundation for the bilateral negotiations at Oslo.
However, the Palestinian unilateral bid for statehood succeeded to
drive a wedge of perception isolating Israel from those fundamental
legal rights. Instead, the aggressive Palestinian campaign left
Israel seen as possessing no legitimate claims east of the 1949
armistice lines, including its rights in Jerusalem.

In this context, regardless of whether the
Palestinians end up withdrawing their intention to submit a
resolution proposing a UN endorsement of "Palestine" along the 1949
armistice lines in view of the growing hesitation of some European
countries to back it, the Palestinian unilateral bid already
achieved a major strategic goal of launching a "diplomatic
intifada"(49) against Israel, with the aim of further dislodging
Israel from its position as a fair and deserving claimant prepared
for a fairly and directly negotiated compromise over the future of
the Land of Israel. The Palestinian unilateral bid's simultaneous
campaign to undermine Israel's fundamental legitimacy, caused
damage to Israel's international standing, especially following the
Hamas War in Gaza that resulted in greater support for Palestinian
unilateralism by the European Union and sympathies from the United
Nations itself, even at the risk of these bodies engaging in the
destruction of their own credibility as fair and honest mediators
of the Arab-Israeli conflict and other future conflicts in all
parts of the world.
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Is the Gaza Strip Occupied by
Israel?(1)






Pnina Sharvit-Baruch

Factual Background(2)

Following World War I, the Gaza Strip was part
of the British Mandate of Palestine until the dissolution of this
Mandate in May 1948. The Gaza Strip was then controlled by Egypt
until 1967. Egypt did not purport to annex this area but rather
imposed there a military government. In June 1967, the Gaza Strip
came under Israel Defense Forces (IDF) control and immediately
thereafter a military administration was established in the
region.(3)

Following negotiations between the State of
Israel and the Palestinian Liberation Organization (PLO), as the
representative of the Palestinian people, the Declaration of
Principles on Interim Self-Government Arrangements was signed on
September 13, 1993 (hereinafter the DOP),(4) setting a framework
for a phased settlement of the Israeli-Palestinian dispute. Within
this framework the parties signed on May 4, 1994, the Agreement on
the Gaza Strip and Jericho Area (hereinafter the Cairo
Agreement).(5) In accordance with this agreement, the IDF withdrew
from most of the Gaza Strip, except for the Israeli settlements and
main access routes thereto ("lateral roads"), and the
military-installations area along the southern border of the Strip
with Egypt (known as the Philadelphi Route). Additionally, most of
the powers and responsibilities were transferred from the military
government to the autonomous governing entity established by virtue
of the Cairo Agreement – the Palestinian Authority (PA).(6) On
September 28, 1995, the parties signed the Israeli-Palestinian
Interim Agreement on the West Bank and Gaza Strip (hereinafter the
Interim Agreement),(7) which incorporated and superseded the Cairo
Agreement.(8)

Based on these agreements, the PA held the
powers and responsibilities over all civil affairs and over
internal security in the Gaza Strip, except in the abovementioned
areas from which Israel did not withdraw (the settlements and the
military installations). Israel retained control over external
security, the airspace, and the electromagnetic sphere. Israel also
controlled all the internal crossings between the Gaza Strip and
Israel and the international passage between the Gaza Strip and
Egypt located in Rafah. The maritime zone was transferred to PA
authority, though under certain conditions and limitations.

Following these agreements, the parties held
negotiations aimed at achieving a permanent resolution of the
conflict; unfortunately, though, such a resolution has not yet been
achieved. Instead violence erupted in the West Bank and the Gaza
Strip, including in the form of suicide attacks, and mortar and
rocket attacks using steep-trajectory weapons. Such weapons were
fired especially from the Gaza Strip toward Israeli settlements in
the Strip, at southern communities in Israel situated in proximity
to Gaza, at various IDF bases, as well as at the crossing points
between Israel and the Strip.(9)

Israel responded forcefully, including some
large-scale military operations. Israel, however, did not regain
permanent control over the areas under Palestinian control in the
Gaza Strip and all operations were limited in scope and in
time.

In 2004, against the background of the violent
situation on the one hand and lack of progress in the diplomatic
process on the other, Israel decided to unilaterally evacuate its
troops and citizens from the Gaza Strip – a move which was named
the Disengagement Plan.(10) The actual implementation of the
Disengagement Plan began on August 17, 2005, and lasted about three
weeks. On September 12, 2005, the last of the IDF troops left the
Gaza Strip and the IDF commander of the Southern Command signed a
proclamation terminating the military government in the
area.(11)

The government of Israel and the PA signed on
November 15, 2005, the Agreement on Movement and Access (AMA),
regarding the movement of people and goods between Israel and the
Gaza Strip through the internal crossings. The agreement included
in its Annex arrangements for the operation of the Rafah and Kerem
Shalom crossing points, through which the movement of people and
goods between the Gaza Strip and Egypt, under the supervision of a
third party, was supposed to have been enabled.(12)

According to Israeli public statements, the
disengagement, namely the evacuation of Israeli citizens and IDF
forces from the Gaza Strip, was aimed to reduce friction with the
Palestinian population and improve the Palestinian economy and
living conditions. The hope was that "the Palestinians will take
advantage of the opportunity created by the disengagement in order
to break out of the cycle of violence and to reengage in a process
of dialogue." It was also intended to "serve to dispel claims
regarding Israel's responsibility for the Palestinians in the Gaza
Strip."(13)

Unfortunately, despite the aforesaid, the
political and security situation in the Gaza Strip continued to
deteriorate. In January 2006 the Hamas organization won the
elections for the Palestinian Legislative Council, and was invited
by Fatah to join a coalition government headed by the latter.(14)
In June 2007 Hamas took over the Gaza Strip in a violent campaign,
involving the murder and assault of dozens of Fatah officials.
Following this coup Hamas gained control over all the government
apparatus in the Strip.(15)
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Rocket attacks in Israel from the Gaza Strip lead to
Operation Cast Lead. (AP Photo/Hatem Moussa)






In response to attacks from the Gaza Strip
toward Israel and in light of the takeover by the hostile Hamas,
Israel imposed limitations on the transfer of goods and on the
passage of people between Israel and the Strip. Israel also engaged
in several counterstrikes and operations, the largest of which was
Operation Cast Lead in December 2008.(16)

Based on this factual background the question
raised is what is the present status of the Gaza Strip and, more
concretely, whether it should be considered as occupied by
Israel.

Before turning to the analysis of this question,
one preliminary remark is required. It should be noted that already
in 1994, following the Israeli withdrawal from most of the Gaza
Strip and the transfer of powers and responsibilities of the
military government to the PA in accordance with the Cairo
Agreement, the question of whether the Gaza Strip should still be
considered occupied by Israel arose. Some found that the
territories from which the IDF redeployed and for which it handed
over authority to the PA were no longer under effective IDF control
and as such, no longer under belligerent occupation by Israel.(17)
Others contended that Israel continued to control these
territories. They relied, inter alia, on the fact that the
agreements concluded between Israel and the PLO left the residual
authority in Israel's hands, as well as the overall responsibility
for security. According to the latter approach, the PA received
limited jurisdiction for self-rule in these territories without
compromising the existence of the military government there.(18)
The government of Israel refrained from making a clear official
determination in this regard.

This short chapter will not analyze whether the
Cairo Agreement and Interim Agreement changed the status of the
Gaza Strip. It will be assumed, for the sake of the argument, that
the Gaza Strip remained under Israeli occupation following these
agreements and the focus will only be on the question of whether
occupation has ended following the disengagement.

Defining Occupation

The basic formulation for when a territory is
considered to be subject to belligerent occupation is found in
Article 42 of the Hague Regulations Respecting the Laws and Customs
of War on Land of 1907, which states that:

Territory is considered occupied when it is actually
placed under the authority of the hostile army. The occupation
extends only to the territory where such authority has been
established and can be exercised.

It is commonly agreed that, at its core,
territory will be considered occupied when it is under the
"effective control" of the foreign army.(19)

There are different views and understandings of
what constitutes "effective control." We will first try to chart
the different positions and then briefly analyze their application
to the situation in the Gaza Strip.

One rather narrow interpretation was given
recently by the International Court of Justice (ICJ), which
determined that in order for a belligerent occupation to exist the
occupying army must actually exercise its authority in the
territory, and thereby supplant the authority of the sovereign
government of that area.(20)

This formulation by the ICJ has been subject to
criticism as being too narrow,(21) especially since it enables a
state which has in fact gained effective control over a certain
territory to evade its responsibilities toward the residents of
this territory by not actively exercising its powers.

A more flexible approach to the test of
"effective control" focuses on the potential ability of the
occupying army to maintain its authority over the area and the
inability of the sovereign government to exercise its
authority.(22)

Focusing on the potential ability does not mean
that any military presence in or near the territory is enough to be
considered an occupation. In order for effective control to exist,
the foreign army must be able to impose its will on the local
population whenever it so chooses while the sovereign government is
unable to exercise its authority in the territory due to the
effective control of the foreign army. This approach is based on
the judgment of the International Military Tribunal in
Nuremberg(23) and was adopted also in a ruling of the Israeli
Supreme Court.(24)

Even according to this more flexible approach,
fulfilling "effective control" usually requires the occupier to
have forces present on the ground(25) or at least to have the
ability to send, within a reasonable time, forces into the area to
exercise the authority therein.(26)

Shany concludes his analysis of the relevant
authorities on occupation by identifying three cumulative
conditions which must be satisfied in order to consider an area
occupied: "a) hostile troops are physically located in the area; b)
these troops are capable of exercising effective powers of
government; and c) the legitimate government is incapable of
exercising effective powers of government."(27)

As for the question of when does the occupation
end, although the Law of Belligerent Occupation does not provide an
explicit answer, the accepted approach is that of a "mirror image"
of the conditions for its inception, namely, when the occupying
army no longer maintains effective control in the territory and in
its place there is a new regime having such control.(28) Occupation
can end by way of an agreement or when the occupier is forced out,
but also by a unilateral act of the occupying power to
depart.(29)

We shall now apply this legal framework to the
situation in the Gaza Strip. We shall first examine whether Israel
has effective control over the Gaza Strip and then consider whether
there is no other legitimate government capable of exercising
governmental powers in this area.

Does Israel Have "Effective Control" Over the Gaza
Strip?

As explained above, in order to determine that
the Gaza Strip is under Israeli occupation one must determine that
Israel has effective control over this area.

If one applies to the situation in the Gaza
Strip the formulation of the ICJ in Congo v. Uganda, namely
that occupation means actually exercising authority over the
territory, Israel is clearly not an occupier of the Gaza Strip.
Israel has fully withdrawn from this area, has officially
terminated the military government, and refrains from carrying out
governmental authority vis-a-vis the population in this area.

If we focus as a basis for defining occupation
on the potential ability to maintain its authority in the area, the
result seems the same, since Israel has not retained forces on the
ground in the Gaza Strip. As mentioned above, "boots on the ground"
seem to be a necessary component of having effective control even
for those who apply the "potential control" formula.

Moreover, even if instead of an actual presence
it is enough to have the ability to reenter the area and make one's
authority felt therein as a condition for "effective control,"
Israel does not have this capacity either. The cases in which
Israel has entered the Gaza Strip since the disengagement were
complex, dangerous military operations aimed at stopping attacks
from the Gaza Strip against Israel, and during such operations
there was no attempt to apply Israeli authority toward the civilian
population.

In light of the above, the Supreme Court of
Israel, in response to several petitions pertaining to the
provision of fuel and electricity to the Gaza Strip in the
aftermath of the Disengagement Plan, concluded that:

In this context we note that since September 2005,
Israel no longer has effective control over events in the Gaza
Strip. The military government imposed in the territory in the past
has been terminated by virtue of a government resolution, and
Israeli soldiers are no longer permanently present in the area and
do not manage affairs there. In these circumstances, Israel is
under no general obligation to provide for the welfare of the
residents of the Gaza Strip and to preserve the public order there
according to the body of laws pertaining to belligerent occupation
in international law. Israel also has no effective capability in
its current situation to impose order and to manage civilian life
in the Gaza Strip.(30)

This conclusion seems well founded on the
factual situation when analyzed in accordance with the prevailing
law on occupation.

However, this conclusion has not been accepted
by quite a few commentators and NGOs nor by the PLO, who claim that
the Gaza Strip should still be considered as occupied by Israel. We
will therefore examine the arguments brought in support of this
position and try to evaluate their legal validity.

Arguments that the Gaza Strip Is Occupied by
Israel

The different arguments made in support of the
claim that Israel is still the occupier of the Gaza Strip are based
on several factors, which, it is claimed, lead to Israel still
remaining in effective control of the area notwithstanding its
withdrawal. Different writers have pointed to different factors.
The following is an attempt to compile a list of the relevant
factors mentioned:(31)


	
First, Israel retains control over the external
perimeter of the Gaza Strip since it controls the airspace and
maritime zone, as well as the land border and the crossing points
between Israel and the Gaza Strip. The border with Egypt remains
sealed by Egypt.(32) This enables Israel to set policy on matters
pertaining to the flow of people and goods to and from the
territory.



	
Second, Israel retains the right to reenter its
forces into the Gaza Strip for security reasons, carries out
military incursions in the areas near the border, and has also
carried out wider military operations in this area, such as
Operation Cast Lead. In addition, Israel enforces "no-go" zones
within the Strip (i.e., areas into which Palestinians are
prohibited from entering and might be shot at by the IDF upon
entry).



	
Third, the Gaza Strip remains dependent on
Israel in many ways, such as with regard to the supply of water and
electricity.



	
Fourth, Israel retains, in accordance with the
Interim Agreement, overriding powers, such as with regard to
external security, final decisions concerning the population
registry and other authorities, including the residual authority,
namely all powers not explicitly delegated to the PA. The
agreements also forbid the PA from engaging in foreign
relations.



	
Fifth, the West Bank and the Gaza Strip are a
single territorial unit and therefore even after the withdrawal
from the Gaza Strip, Israel is still an occupier of this unified
entity through its control of the West Bank.



	
The question is, therefore, if these factors in
themselves, or perhaps their cumulative effect, create such Israeli
control over the Gaza Strip which might be considered as a
sufficient substitute for the physical presence on the ground in a
way that creates Israeli "effective control."





We will now analyze each factor separately and
then refer to their cumulative effect.

1. Control over the External Perimeter

As for the control over the airspace and the
sea, this in itself cannot satisfy the requirement for control over
the area.(33) Indeed, IDF activity in Gaza's airspace does not
involve the exercise of any governmental authority vis-a-vis Gaza's
population and is not carried out by virtue of the security
legislation which governed such matters during the era of the
military government.(34) Likewise, the activity of IDF naval forces
in the maritime space of the Gaza Strip does not establish
effective control over the Gaza Strip.(35)

As for the control over the land border between
Israel and the Gaza Strip, this cannot serve as an indication of
control over the area itself. Israeli control over the Israeli side
of the crossing points between Israel and the Gaza Strip is a
natural reflection of Israel's sovereignty within Israel, which
includes the prerogative to set policy for movement of people and
goods from and to its territory, and therefore cannot be regarded
as proof of control over the Gaza Strip. This is similar to the
control any state has over its border crossings.

As for the border between the Gaza Strip and
Egypt and the Rafah crossing point located therein, these are not
under Israeli control, but rather are under Palestinian and
Egyptian control. Until recently, the border with Egypt had been
kept relatively closed due to the Egyptian policy.(36) This meant
that once the Egyptians changed their policy, the Gaza Strip would
have an open external border without any Israeli control. This has
indeed happened. Following the dramatic developments in Egypt, the
new Egyptian authorities have reopened the Rafah crossing. This was
coordinated directly between Egypt and Hamas without any Israeli
involvement.(37) Therefore today there is no doubt that Israel does
not in fact possess control over the external borders of the Strip.
The opening of the Rafah crossing also means that Israel does not
control the flow of people and goods to and from the Gaza
Strip.

2. Military Incursions into the Area

As for the contention that Israel continues to
occupy the Gaza Strip due to the fact that it retained the right to
reenter the area, in light of its continued performance of military
incursions into this area, and since it established "no-go" zones
on the Gazan side of its border, let us examine each of these
claims.

As Bell and Shefi correctly point out, Israel
never stated that it retains the right to reenter the Gaza
Strip at will.(38) Israel does, however, consider itself in the
midst of an ongoing armed conflict with the Hamas government and in
this context has the right to engage in military operations, which
sometimes take place in the Gaza Strip. However, this right is not
derived from a sense of continued control of this area. The
situation resembles that of Lebanon, from where Israel withdrew its
forces in 2000, but has since retained the right to fight back
against attempted attacks, even if that means reentering the
country as it did in the Second Lebanon War of 2006.(39)

As for the instances in which Israel did enter
the area and carry out military incursions therein, these have been
military operations against forces of Hamas and other armed groups
operating in this area aimed at stopping attacks from the Gaza
Strip against the territory of Israel. These operations have not
intended nor succeeded in "making the authority of Israel felt"
within the Gaza Strip, to use the words of the U.S. Army Field
Manual.(40) The fact that notwithstanding these incursions, Israel
continues to be under constant attacks from the Gaza Strip is a
further indication of the lack of any practical effective
control.(41)

The "no-go" zones refer to vacant areas near the
border with Israel where Palestinians are warned not to
approach.(42) It is doubtful whether this amounts to effective
control, but even if it does then, at best, one might say that
these areas remain occupied, but this cannot suffice to conclude
that the whole of Gaza is under occupation.

3. The Dependency of the Gaza Strip on Israel

The next factor to be analyzed is the contention
that the Gaza Strip is dependent on Israel in economic and other
aspects in a way that entails effective control. Firstly, with the
opening of the Rafah crossing mentioned above, the Gaza Strip is
much less dependent on Israel than it was until recently. Moreover,
having an effect on the population of an area cannot be considered
in itself as rising to the level of exercising effective powers of
government over this population. Many states are strongly affected
by their neighbors and yet are not considered occupied by
them.(43)

This dependency does, however, in practice,
affect the relationship between Israel and the Gaza Strip. Hence in
its judgment in the fuel and electricity case of January 2008 the
Supreme Court, based on the position presented by the Israeli
authorities, found that while Israel is not bound by the laws of
belligerent occupation, it still has certain obligations toward the
Gaza population:

In the prevailing circumstances, the main
obligations of the State of Israel relating to the residents of the
Gaza Strip derive from the state of armed conflict that exists
between it and the Hamas organization that controls the Gaza Strip;
these obligations also derive from the degree of control exercised
by the State of Israel over the border crossings between it and the
Gaza Strip, as well as from the relationship that was created
between Israel and the territory of the Gaza Strip after the years
of Israeli military rule in the territory, as a result of which the
Gaza Strip is currently almost completely dependent upon the supply
of electricity from Israel.(44)

Dinstein finds this as another proof of the
continued existence of occupation, since the laws of armed conflict
do not contain any duty by a belligerent party to supply
electricity and fuel to the enemy.(45) While I accept that the
scope of the duty a belligerent has toward the civilian population
of the enemy is much more limited than that of an occupier, I
believe that the fact that both the Israeli government and the
court did impose an obligation to safeguard the basic humanitarian
needs of the civilian population in the Gaza Strip does not
necessarily prove that the area is still occupied by Israel and
subject to the entire law of occupation. Instead this is evidence
of the complex situation in the Gaza Strip and of the sui
generis nature of this area, as will be discussed below.

4. Authorities Retained by Israel in the
Agreements

As for the factor based on the stipulations of
the Interim Agreement, which provide Israel with authorities
regarding the Gaza Strip, including the residual authority, and
which impose restrictions on the Palestinian powers of government,
this seems to be also of limited significance.(46) The facts on the
ground, especially in the Gaza Strip, are dramatically different
from those envisioned in the Interim Agreement. Therefore it is
questionable to what extent the provisions of this agreement
relating to the Gaza Strip still apply.(47) Moreover, since
occupation is a factual situation and not a legal creation, the
analysis must rely on the reality of the situation and not on legal
obligations, even if they are assumed to still be valid.

The same goes with regard to the limitation on
having foreign relations. The PA has disregarded this obligation
altogether. Hamas also carries out foreign relations with those
willing to engage with it, such as the Arab countries.(48) Israel
has no ability to influence the foreign relations of the
Palestinians and therefore this element is actually only further
proof of the lack of control on its part.

As for the population registry, Hamas maintains
its own population registry. Israel maintains a Palestinian
registry that is used in order to make decisions at the crossing
points. It is not clear how this can signify effective
control.(49)

5. Continued Control over the West Bank

As for the contention that since Israel still
controls the West Bank, the Gaza Strip is also still occupied, this
has no legal basis whatsoever. The fact that the West Bank and the
Gaza Strip are considered one unit politically does not change the
reality that they are separate geographical units. The fact that
the Gaza Strip is in fact controlled by a separate government run
by Hamas, which does not regard itself as subject to the authority
of the PA government in the West Bank, further underlines the fact
that these areas are administered independently.(50) In any event
even if they are regarded as one unified unit, the fact that the
one part is still controlled by Israel does not create de facto
control over the other. As already explained, the existence of an
occupation is a factual determination based on the factual
situation. Moreover, since occupation law recognizes the occupation
of part of a state while other parts remain unoccupied, there is no
reason not to accept that part of the Palestinian entity is
considered occupied while another part is not.(51)

Cumulative Effect of All the Factors

The above analysis shows that none of the
factors mentioned is sufficient in itself to regard Israel as
having "effective control" over the Gaza Strip. Does their
cumulative effect change this result? The underlying question is
whether Israel has in fact sufficient control over the Gaza Strip
to deem it an occupier despite its physical absence from this
area.

Our analysis shows that Israel does not really
possess full control over the external perimeter and that it has no
military ability to influence the situation in the Gaza Strip and
make its authority felt therein. This means that it has no
effective control over the area. None of the other factors
mentioned, namely the economic dependency of the Gaza Strip on
Israel, the provisions of the Interim Agreement, nor the continued
occupation of the West Bank by Israel, change this analysis, since
they are not relevant in concluding whether a factual situation of
having effective control exists or not.

In light of the above, the reasonable conclusion
is that, notwithstanding all these factors, Israel cannot be
regarded as the occupier of the Gaza Strip.(52)

Furthermore, as explained above, an additional
cumulative condition for determining the existence of occupation is
that the legitimate government is incapable of exercising such
powers. We shall now turn to analyze this aspect.

Is There a Legitimate Government Capable of
Exercising Authority in the Gaza Strip?

As mentioned above, the Gaza Strip is controlled
by the Hamas government. The question is whether this government
can be considered a legitimate one capable of exercising
governmental powers in this area in a way that entails that Israel
cannot be viewed as possessing effective control.

According to Article 47 of the Fourth Geneva
Convention, agreements with the authorities of the occupied
territory do not release the occupier from its obligations under
the laws of occupation. Accordingly, transfer of authority to local
authorities or the appointment of an administration in the occupied
territory does not end the applicability of the laws of occupation.
On the other hand, if there is a central government that can
exercise its authority in the relinquished territory and is not
subject to the occupier, this would seem to fall outside the scope
of Article 47.(53)

The first question is, therefore, whether the
Hamas government can be regarded as an independent government of
the territory.

In the present case, with the IDF withdrawal and
the termination of the military government, the PA – which had
control over most of the Gaza Strip at the time of the
Disengagement Plan – acted to impose its authority on the areas
evacuated by the IDF.(54) Hamas took over, and very effectively
exercises powers of government. This is neither a local government
nor a subsidiary government appointed by Israel to carry out its
duties.

The second question is whether Hamas can be
viewed as a legitimate government.

Admittedly the legality of the Hamas government
has been questioned, but it must be regarded as the de facto
replacement of the PA government. The PA government was viewed by
the international community (and by Israel) as the legitimate
government in the West Bank and the Gaza Strip at the time of the
disengagement. Consequently, if the latter is accepted as a genuine
independent government which is not subject to Israel, so must the
Hamas government be regarded, notwithstanding its brutal takeover
and political unacceptability.

Admittedly, the PA and the Hamas government are
not a replacement of the previous government that was in control of
the territory on the eve of the belligerent occupation. However, in
the unique case of the Gaza Strip (and the West Bank), which never
belonged to another sovereign country, and in light of the widely
recognized Palestinian right of self-determination (acknowledged
also by Egypt and Jordan, the former occupiers of these areas), a
Palestinian government seems to be the equivalent of the former
sovereign government the laws of occupation refer to.(55)

In viewing the impact the existence of an
effective Hamas government in the Gaza Strip has on the definition
of the Israeli status in this area, it is interesting to compare
the situation with that in the Congo as described in the ICJ case
of Congo v. Uganda.(56) There part of the territory of the
Congo was transferred to the control of two of the rebel movements
in the Lusaka Agreement. Judge Kooijmans, who viewed Uganda as
occupier of these parts of the Congo since it possessed there
effective control, determined that "After Lusaka, territorial
authority could no longer be seen as vested exclusively in the
central Government but as being shared with 'armed opposition'
movements which had been recognized as part of the national
authority."(57) And consequently:

Only in those places where it remained in full and
effective control, like Ituri district, did Uganda retain its
status as occupying Power... Even if it retained its military grip
on the airports and other strategic locations, it can, as a result
of the arrangements made in the Lusaka Agreement, no longer be said
to have substituted itself for or replaced the authority of the
territorial government since under the terms of the Agreement that
authority was also exercised by the rebel movements.(58)

In other words, according to Judge Kooijmans,
occupation ceased where the effective control of Uganda stopped
being "full." This was so even though the area was transferred to
the control of rebel movements, and not to the Congolese
government.

To sum up this point, there is a government in
the Gaza Strip that is capable of exercising governmental powers,
which took over from the legitimate government and is its
substitute. Consequently, the second condition for deeming the Gaza
Strip as occupied by Israel, namely that there is no other
functioning government, is also not fulfilled.

Conclusion

In conclusion, our analysis shows that there is
no valid legal basis to regard Israel as the occupying power of the
Gaza Strip. This stems from the fact that Israel has no effective
control over this area and that the Hamas government is capable of
exercising effective powers of government therein. Consequently,
the laws of occupation do not apply there as such.(59)






On the other hand, admittedly there is a unique
relationship between Israel and the Gaza Strip, based on the
continuing links between them and the special circumstances of the
situation, which leads to certain duties and responsibilities on
the part of Israel. These do not stem from a defined body of legal
norms, such as occupation law, but from a sui generis
situation requiring suitable and flexible definitions.(60) The
extent of these duties and responsibilities is influenced by the
changing factual circumstances. Therefore, for example, the recent
opening of the Rafah crossing calls for a further review in this
regard. We, as lawyers, might feel more comfortable to have defined
categories with clear-cut answers, but reality does not always
grant us that privilege.(61)
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It is assumed, and even goes without saying,
that as a nation-state within the framework of international
diplomacy, Israel enjoys the most elementary and basic right of all
states: to be regarded and accepted, and to conduct itself
vis-a-vis other states on the basis of full equality.

The concept of statehood implies that an entity
exercises the requisite components of orderly governance of its
population, responsibility for its actions, capability to enter
into and implement its obligations vis-a-vis other entities, and
those other qualities that render it a viable member of
international society.

As such, statehood inherently implies
commonality with a wider framework of parallel sovereign entities
that carry the same or similar capabilities and qualities, so as to
function as an international community. Thus, implicit in the
concept of statehood is the characteristic of interrelationships
with like entities on an equal basis, without which statehood as
such would be purely introvert and relate only to the inner
framework of relationships between the government and the
population.

While theoretically such assumptions may be both
correct and logical, in practice they are not applied to Israel in
several contexts within the international community.

The intergovernmental framework in which this
situation is typified is the United Nations, which practices a
blatant and open policy of discrimination against Israel that is
clearly ultra vires the very Charter that guides the UN's
functioning.

Similarly, but to a lesser degree, the
International Red Cross movement has, for over sixty years since
the establishment of the State of Israel, avoided acceptance of
Israel as a fully-fledged member of the movement, despite the
operation by Israel of a well-organized medical and humanitarian
assistance organ, under the emblem of the Red Shield of David.

Sovereign Equality in International Law

The very concept of sovereign equality is rooted
in the emergence of the state as an entity that interrelates with
other states. It emerged with the 1648 Peace of Westphalia, which
put an end to a series of conflicts between Europe's Catholic and
Protestant monarchs in the early seventeenth century. This document
legitimized the right of sovereigns to govern their people free
from outside interference.

During the initial drafting of the Charter of
the United Nations, the expert in jurisprudence Hans Kelsen, in an
article in the 1944 Yale Law Journal, makes reference to the
Moscow Declaration of October 1943 in which the governments of the
United States, the United Kingdom, the Soviet Union, and China
jointly declared that they recognized "the necessity of
establishing at the earliest practicable date a general
international organization, based on the principle of sovereign
equality of all peace-loving States and open to membership by all
such States, large and small for the maintenance of international
peace and security."(1) Kelsen goes on to analyze the connection
between the two concepts as follows:

The term "sovereign equality" used in the Four Power
Declaration probably means sovereignty and equality; two generally
recognized characteristics of States as subjects of international
law; for to speak of "sovereign equality" is justified only insofar
as both qualities are considered to be connected with each other.
Frequently the equality of states is explained as a consequence of
or as implied by their sovereignty.

Being subjects of international law, member
states in the international community are, by definition, equal to
each other. Sir Robert Jennings, former president of the
International Court of Justice, notes that:

This equality is not equality of power, territory or
economy: States are, by their nature, unequal as regards their
territorial, financial, military and other characteristics. Rather,
this equality is as members of the international community,
whatever the differences between States. Thus sovereign equality
refers to the legal equality of States, as opposed to the political
equality, and is often described as "juridical equality," i.e.,
equality before the law; in the case of States, international
law.(2)

Sovereign equality is a fundamental component of
the 1945 UN Charter. The principle of equality is set down in the
introductory paragraph, which states: "We the peoples of the United
Nations determined...to reaffirm faith...in the equal rights...of
nations large and small."(3)

The principle itself is incorporated in Article
2, according to which:

The Organization and its Members, in pursuit of the
Purposes stated in Article 1, shall act in accordance with the
following Principles:

1. The Organization is based on the principle of the
sovereign equality of all its Members.(4)

This principle was given added clarification and
weight by the UN General Assembly in the 1970 "Declaration on
Principles of International Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter of the
United Nations,"(5) a document intended to clarify the provisions
of the UN Charter for implementation purposes. In its twelfth
preambular paragraph the declaration reaffirmed:

Reaffirming, in accordance with the Charter, the
basic importance of sovereign equality and stressing that the
purposes of the United Nations can be implemented only if States
enjoy sovereign equality and comply fully with the requirements of
this principle in their international relations,

In detailing the principle of sovereign
equality, the declaration stated as follows:

All States enjoy sovereign equality. They have equal
rights and duties and are equal members of the international
community, notwithstanding differences of an economic, social,
political or other nature.

In particular, sovereign equality includes the
following elements:

(a) States are judicially equal;

(b) Each State enjoys the rights inherent in full
sovereignty;

(c) Each State has the duty to respect the personality of other
States;

(d) The territorial integrity and political independence of the
State are inviolable;

(e) Each State has the right freely to choose and develop its
political, social, economic and cultural systems;

(f) Each State has the duty to comply fully and in good faith with
its international obligations and to live in peace with other
States.

Sovereign Equality and Israel's Rights

But theory and practice pull apart. Most
theorists acknowledge the fact that sovereign equality is not a
principle that actually characterizes the modus operandi of the
UN.

...the view that States are fundamentally equal
appears to be mostly theoretical; they are not truly equal under
the UN Charter system.(6)

This is especially evident in Israel's case
where the assumptions inherent in sovereign equality – judicial
equality, equality of voting, equality in participation in all UN
activities and processes, and equality in membership in all fora –
break down and leave Israel isolated and discriminated-against.

The Regional Group System

The root-cause of Israel's isolation in the
United Nations is the regional group system, ostensibly intended as
a means of instituting a system of "equitable geographical
representation" within the organization, which, while not formally
dictated by the terms of the UN Charter, nevertheless has become an
essential component in the working structure of the
organization.(7)

The abovementioned Sir Robert Jennings refers to
the regional group system as follows:(8)

The regional group system has become the central
mechanism for the representation and participation of UN Members in
the UN system. Membership of a regional group is the only way full
participation in the work of the UN system can be ensured.

On the issue of selection of candidates for
positions in UN organs or bodies, he goes on to state:(9)

In those UN bodies where regional group voting has
been formalized...membership of a regional group is the only way a
state can have its candidate put forward for a position...

In summary, a state that is not a regional group
member can never be elected to a UN body which formally or
informally has adopted the regional group system for distribution
of elected places...

Even where the distribution of elected places has
not been established according to a fixed formula, if distribution
of elected places is to take place according to "equitable
geographical distribution," this is to be interpreted by members as
meaning that elected places should be distributed according to the
regional group system. In such a case, regional groups consult
amongst themselves over the distribution of positions and then
consult [internally]...to agree upon which of their members are to
be "nominated"...(10)

The geographical groups ostensibly encompassing
all UN member states are the Western European and Others Group
(WEOG), the Asian Group, the African Group, the Eastern European
Group, and the Latin America and Caribbean Group (GRULAC).This
system places the entire process of elections to organs and
committees throughout the UN system, as well as consultations on
virtually all issues on the agenda, under the exclusive
jurisdiction of the regional groups.

Since Israel is excluded from its geographical
regional group – the Asian Group (by vote of the Arab and Muslim
members of that group) – and is not accepted as a full member in
the Western European and Others Group, and does not enjoy any other
special or ex-officio position in the United Nations, Israel is, to
all intents and purposes, denied its Charter-guaranteed
equality.

Consequences of Israel's Exclusion

In such a situation Israel can never put up its
candidacy for membership of the Security Council, the Economic and
Social Council, or the other major UN organs such as the
International Court of Justice, it is denied any chance of having
its jurists chosen as candidates for the major juridical
institutions, tribunals, and courts within the UN system, and it
cannot participate in consultations between states, organized
within the regional group system, to determine positions and voting
on issues, resolutions, and other matters.

A particularly sad and frustrating, yet typical
example of this boycott of Israel's candidates is the case of the
late Prof. Shabtai Rosenne, generally considered to have been the
world's greatest expert on the International Court of Justice, the
laws of international treaties, and the law of the sea. Prof.
Rosenne was nominated at different periods to be a judge on the
International Court of Justice, and later to be a judge on the
International Tribunal on the Law of the Sea. However, due to the
fact that Rosenne, an Israeli, was not supported by any regional
group, his election failed.

This case of clear discrimination against Israel
was, for several years, raised annually by both Prof. Rosenne and
Ambassador Alan Baker, respectively, Israel's representatives to
the Sixth (Legal) Committee of the General Assembly, under the
agenda item entitled "Report of the Special Committee on the
Charter of the United Nations and on Strengthening of the Role of
the Organization." Referring to a working paper that had been
discussed in the Special Committee, on the improvement of
cooperation between the United Nations and regional organizations,
Israel's representative (Alan Baker) stated the following on
October 20, 1992:

89. Before determining viable regional procedures
for dealing with crises through regional organizations, the Special
Committee might wish to consider such questions as universality and
equality within regional organizations, given that those principles
are basic components of the United Nations Charter and would have
to be more or less applicable with respect to the regional
organizations concerned. The United Nations is a universal
intergovernmental organization, and an equal opportunity must be
given to all Members to participate fully in its activities.
Regional organizations that could potentially function in
cooperation with the United Nations pursuant to the principle
enunciated in Article 52 of the Charter, according to which their
activities should be "consistent with the Purposes and Principles
of the United Nations," must also seek to involve all the States in
the geographical Region in question. Regional activities directed
towards the settlement of local disputes, the establishment of
regional security mechanisms or the establishment of information
networks could only be pursued when all the countries of a region
were regarded as fully accepted and equal parties to them. His
delegation trusted that the element of universality and equality
within regional organizations would be considered in revised
versions of the working paper and in their consideration by the
Special Committee with a view to placing the elements of the
working paper within the framework envisaged in Chapter VIII of the
Charter.

91. The principles of the sovereign equality of
States and the universality of the United Nations had not yet been
fully implemented within the United Nations system as a whole.
Israel, which had been confined to membership of a regional group
composed of a single State, had repeatedly deplored the imbalance
in the organs of the General Assembly and other bodies of the
United Nations system. Elections were inevitably a function of
political considerations, and regional groupings were clearly
identified. In the context of giving reality to the
Secretary-General's observations in his report, "An agenda for
peace," regarding "democracy within the family of the United
Nations" and the need for "the fullest consultation, participation
and engagement of all States, large and small, in the work of the
Organization" (A/47/277-S/2411l, para. 82), it would perhaps be
advisable for the Special Committee to consider giving substance to
the principles of the sovereign equality of States and the
universality of the United Nations by examining alternative systems
of representation in organs and bodies which would better ensure
the realization of those principles.(11)

Some years later, in a speech on March 25, 1998,
addressing Israel's exclusion from the regional group system, the
UN Secretary-General admitted:

one way to write that new chapter [in Israeli-UN
relations] would be to rectify an anomaly: Israel's position as the
only Member State that is not a Member of one of the regional
groups, which means it has no chance of being elected to serve on
main organs such as the Security Council or Economic and Social
Council. We must uphold the principle of equality among all UN
member states.

He reiterated this view a year later, on May 12,
1999, stating:

Israel could do much more for the United Nations
were it not for a significant obstacle: its status as the only
Member State that is not a member of a regional group, which is the
basis of participation in many United Nations bodies and
activities.(12)

In his detailed legal opinion regarding the
"Exclusion of Israel from the United Nations Regional Group System"
dated November 4, 1999, Sir Robert Jennings analyzed in detail the
nature of the breach of the UN Charter by the UN itself in enabling
the continued and ongoing exclusion of Israel from the enjoyment of
its right to sovereign equality:

Exclusion of one member from an essential part of
the workings of an international organization in which all other
members are entitled to participate is a crude breach of the rule
on non-discrimination. Discriminatory exclusion of a UN member from
the regional group system therefore places the United Nations in
breach of Article 2.1.(13)

The actual situation for the State of Israel...is
that its rights as a Member of the United Nations to participate in
the work of the United Nations are largely nullified by its
exclusion from membership of a regional group. In practical terms
it is simply denied participation in any (indeed most) of the
activities, functions, and offices in which all other Members do
participate and are able by generally accepted means to exercise
influence and power, to nominate for appointments including
appointments or elections to UN agencies and organs. This hobbled
and undignified position in which the State of Israel uniquely
finds itself is without doubt morally shocking; but it is also
manifestly unlawful and constitutes a breach of both the letter and
the spirit of the Charter of the United Nations.(14)

Israel's continuing exclusion from the regional
group system is both unlawful and strikes at the roots of the
principles on which the United Nations exists. The remedy for the
illegality is clear: Israel's admission to full participation in
one of the regional groups. I venture to suggest that Israel's
exclusion should no longer be tolerated; and that it is now an
issue of primary importance for the Organization itself to see that
it be remedied. So long as it continues, the Organization is itself
in breach of its own Charter.(15)

Despite these very serious and ominous words
from a former president of the UN's main judicial organ – the
International Court of Justice – himself a world-renowned
international lawyer, nothing was done by the UN to remedy this
breach of the UN Charter by the organization itself.

Had there been established a monitoring or
supervisory body above the UN, empowered to review actions by the
organization in light of the Charter requirements and to declare UN
actions and resolutions ultra vires the Charter, there is no
doubt that the discrimination against Israel in denying its
sovereign equality would have been remedied long ago.

Later Developments

Efforts have been made over the years to improve
Israel's situation, even by means of a compromise step of seeking
admission to another geographical group. A limited element of
success was achieved in May 2000, when Israel became a "temporary"
member of the Western European and Others Group (WEOG) in New York.
WEOG is unique in that geography is not the sole defining factor,
and WEOG members include states from North America, Western Europe,
the Pacific region, and Asia. Israel's "temporary" membership was
limited chiefly to participation in consultations rather than
nominating candidates for election to main UN bodies (although
election to the lower bodies was envisaged), and it was conditioned
on a formal commitment by Israel to continue to seek acceptance
into its own geographic group – the Asian Group.

As such it remains highly unlikely that Israel
will ever be elected to such major UN organs as the Security
Council, ECOSOC, or the International Court of Justice.
Furthermore, the positive yet limited implications of Israel's
temporary admission into WEOG in New York notwithstanding, Israel
remains excluded from the regional group system outside New York.
As such, Israel can neither participate in Western group
consultations and meetings in the UN bodies outside New York, nor
can it nominate candidates to UN positions in UN bodies where
elections for those bodies are not organized by the New York
regional group system.
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Ambassador Richard Holbrooke, U.S. Permanent
Representative to the UN in 1999, sought to obtain for Israel the
right of sovereign equality in the UN system, including the right
to be elected to the UN Security Council. (AP Photo/Thierry
Charlier)






A slight improvement occurred recently, in
January 2010, when a group of non-EU democracies within the UN
Human Rights Council (Japan, the United States, Canada, Australia,
and New Zealand, collectively called JUSCANZ) admitted Israel into
membership of their group, in light of Israel's being considered by
them a "likeminded" state.(16)

Is There a Remedy for the Exclusion of Israel?

In light of this situation that has existed
since the very commencement of Israel's membership of the United
Nations, and despite best efforts by Israel's representatives and
others, the blatant discrimination against one member state, in
clear contravention of the UN Charter, has not changed. The
question remains how, if at all, this situation might be
remedied.

Since the regional group system was never
formalized or articulated within the UN Charter, but rather
developed informally outside the Charter's confines, so
theoretically, any change in the system could be achieved without
the need for amending the Charter, a Herculean task that would be
virtually impossible to achieve.

Such a change could be achieved, as hoped-for by
Israel over the years, within the Special Committee on the Charter
of the United Nations and on the Strengthening of the Role of the
Organization, whose mandate clearly could cover the need to correct
inconsistencies between the Charter principles and the performance
of the organization. Logically, it would require replacing the
discriminative and defective regional group system with a simpler
system of an all-embracing roster of the member states, which would
be called upon to serve on the various UN bodies in turn. However,
such an option would require an extensive consensus among members
of the Special Committee and the Sixth (Legal) Committee, which
would be called upon to confirm any such recommendation by the
Special Committee.

Another possibility might be to establish an ad
hoc committee to review the implementation of sovereign equality,
and recommend practical changes in UN procedures with a view to
assuring full observance of the Charter principles. Such
recommendations would then be adopted by resolution or decision of
the General Assembly.
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Shabtai Rosenne (center) together with Abba Eban
(left) and Reuven Shiloah, 1949 (Israel National Photo
Collection/Pinn Hans)






Finally, the reference above to the lack, in the
UN context, of any superior monitoring body, an ombudsman, or some
type of "Council of Wise Persons," composed of former
Secretaries-General, senior ICJ and other judges, and prominent
experts, who would review UN actions and resolutions and determine
their validity and compliance with the Charter principles, is
particularly relevant in the present situation. Some consideration
might be given to establishing such a body, which could restore to
the organization an element of credibility and realism that seems
to be missing.

As stressed by Jennings in his 1999 opinion over
eleven years ago, this situation must be remedied, and Israel given
its right to full equality. But this can only be achieved if
likeminded member states of the United Nations act in a concerted
manner to bring about the necessary change.
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Countering Challenges to Israel's Legitimacy
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Of all the nations on the face of the earth,
Israel has the most lawful origin. It was conceived in law, born
through law, and has survived lawfully. It is not among the
nations, such as the United States, born in bloodshed through
revolution. Nor has it, like other nations, been expanded through
aggressive warfare. It was not settled by outsiders, as were
Australia, New Zealand, Canada, the United States, and other
countries. It did not, like those countries, rid itself of
virtually the entire native population, since Jews were its
aboriginal people and approximately a million Arabs now constitute
a fifth of its population.

Yet despite its origins in resolutions of the
League of Nations, the United Nations, and its own declaration of
statehood, recognized by most of the world, Israel is the only
country in the world today whose legitimacy is rejected by its
enemies and questioned by others. Other countries are criticized,
as is Israel, for their policies, their actions, and their
omissions. But only with respect to Israel does criticism quickly
transform into demonization, delegitimization, and calls for its
destruction.

Four unfounded charges represent some of the
most recurrent efforts to delegitimize the Jewish state,
namely:

1. Israel is an illegitimate "colonial" state.

2. Israel secured its statehood unlawfully.

3. Israel is an apartheid state.

4. Israel and a Palestinian entity must become one state.

These charges must be vigorously refuted
wherever and whenever they arise. My responses are based on fact,
morality, and law.

1. The Charge that Israel Is an Illegitimate
"Colonial" State

To believe that Israel is a colonial state is to
be naive. Unlike colonial settlers who served the expansionist,
commercial, and military goals of imperial nations such as Great
Britain and France, Jewish refugees who settled the Land of Israel
were escaping countries that had oppressed them for centuries.
These refugees came from places such as Czarist Russia, where they
were discriminated against and persecuted – even killed – because
of their faith. They retained no connection with their "home"
countries, a necessary element of colonization. Moreover, they did
not simply establish new "colonies," but reestablished and joined
with native Jewish communities in a place that the Jewish people
have called home – and lived in – for more than three thousand
years.

Historians believe the Hebrews arrived in
present-day Israel sometime in the second millennium BCE. According
to Martin Gilbert, "For more than one thousand six hundred years
the Jews formed the main settled population of Palestine."(1)
During much of this time, the land was ruled by independent Hebrew
kingdoms under King David and his successors. When the Romans
finally seized control by suppressing revolts in 70 and 135 CE,
they named the land "Palestine" in an explicit attempt to
de-Judaize it. Despite continued efforts to rid "Palestine" of Jews
throughout the years, however, thousands managed to remain and to
immigrate. Among the Jews who lived in Palestine in the seventh
century, for instance, were refugees from Muhammad's bloody
massacre of two Arabian Jewish tribes.

After the Crusades, Jews reestablished centers
of Jewish learning and commerce in the Land of Israel. From this
time on, Palestine was never without a significant and
well-documented Jewish presence. When the Ottomans occupied
Palestine in 1516, approximately ten thousand Jews lived in the
Safed region alone. Many more Jews lived in Jerusalem, Hebron,
Acre, and in other locations. Jerusalem, in fact, has had a Jewish
majority since the first population figures were gathered in the
nineteenth century, and, according to the British consul there, the
Muslims of Jerusalem "scarcely exceed[ed] one quarter of the whole
population."(2)

More than merely a population center, Palestine
remained a center of Jewish piety and mysticism throughout the
ages. European Jews contributed to the Jewish religious
institutions in Palestine and prayed for a return to Zion and
Jerusalem. Jews outside the Land of Israel referred to themselves
as living in the "Diaspora" and never abandoned their claim to
return to the land from which so many of their ancestors had been
forcibly driven.

Life in Palestine was difficult for Jews well
before widespread immigration. During the Egyptian occupation of
Palestine in the 1830s, indigenous Jews were persecuted mercilessly
by Muslim zealots for no other reason than religious bigotry. Even
so, a return to Zion was the natural choice for oppressed European
Jews. In Palestine these Jews could realize, in their own words,
their "civil and political rights," while assisting their Sephardic
cousins in mounting a defense against religiously inspired
violence. When these new immigrants arrived – or in their words,
returned – the land that they lived upon and cultivated was not
taken from its rightful owners by force or confiscated by colonial
law. It was purchased, primarily from absentee landlords and real
estate speculators, at fair or often exorbitant prices.

As Martin Buber observed in 1939, "Our settlers
do not come here as the colonists from the Occident, to have
natives do their work for them; they themselves set their shoulders
to the plow and they spend their strength and their blood to make
the land fruitful."(3) The hardworking settlers whom Buber
describes were not the tools of the hated czar of Russia or the
anti-Semitic regimes of Poland or Lithuania. They sought not to
enrich their European homelands but to leave them permanently. They
chose to settle a materially worthless piece of real estate in a
backwater of the world whose significance to the Jews was
religious, historical, and familial. This type of benign
immigration simply cannot, in good faith, be called "colonialism."
To make such a false charge is to ignore history, blink reality,
impose a double standard, and promote bigotry.

2. The Charge that Israel Secured Its Statehood
Unlawfully

Another frequent criticism of Israel is that it
secured its statehood unlawfully. The criticism is patently false;
Israel has the most lawful origin of any country in the world.

Explaining the origins of Israel's statehood
requires an extended historical narrative. Even before World War I,
there was a de facto Jewish national home in Palestine consisting
of 80,000-90,000 Jews. The Jewish refugees in Palestine had
established this homeland without the assistance of any colonial or
imperialist power. They had relied on their own hard work in
building an infrastructure and cultivating land they had legally
purchased. These Jews had the right to determine their own futures
consistent with the Wilsonian principle of self-determination. The
claim to self-determination was bolstered by the enthusiastic
support for a Jewish homeland by other states. The 1917 Balfour
Declaration announced that the British government favored "the
establishment in Palestine of a national home for the Jewish
people."(4) The French, Italians, and Americans agreed. In 1922,
the League of Nations Mandate for Palestine proclaimed that "The
mandatory [Britain] shall be responsible for placing the country
under such...conditions as will secure the establishment of the
Jewish national home."(5)

The Jews earned the Balfour Declaration through
sweat and blood. The Jewish Legion fought alongside the British
army to defeat the Ottoman army during World War I; it was the
Palestinian Arabs who had sided with the imperialist, colonialist
Turkish Empire against those who favored self-determination.
Despite picking the wrong side – which they did again in World War
II – the Arabs got 80 percent of Palestine, Transjordan, set aside
as an exclusively Arab state, with no Jewish settlement
permitted.

Yet Arab opposition to a Jewish home in any part
of Palestine, even where Jews were a majority, became increasingly
violent. Innocent Jews were brutally murdered and raped. The Grand
Mufti of Jerusalem, Haj Amin al-Husseini, preached "Itbah
al-Yahud" ("Kill the Jews") and "Nashrab damal-Yahud"
("We will drink the blood of the Jews"). He told his flock that it
would violate Islamic law for even a single inch of Palestine to be
controlled by Jews. It was he who sought a truly apartheid
Palestine. Of course, this meant that agreeing to mutual
self-determination would be impossible.

The Peel Commission of 1937 investigated the
"causes of the disturbances" in Palestine and concluded that "one
side [the Palestinian Arabs] put itself, not for the first time, in
the wrong by resorting to force, whereas the other side patiently
kept the law."(6) The commission realized that it would be unfair
to force Jews to take minority status in an all-Muslim state.(7) By
1937, after all, Tel Aviv had 150,000 Jews and Jerusalem had
76,000. Half of Haifa's population of 100,000 was Jewish. Jews had
their own newspapers, schools, universities, and governance system.
The Peel Commission proposed a Jewish home in areas where there was
a clear Jewish majority, divided into two noncontiguous sections.
The Jews accepted the Peel Commission's suggestion of a two-state
solution; the Palestinian Arabs categorically rejected it. Despite
the Peel Commission's acknowledgments that "Jews enter Palestine as
of right and not on sufferance" and that "Jewish immigration is not
merely sanctioned but required by international agreements,"(8) the
British issued the White Paper of 1939, limiting Jewish immigration
to seventy-five thousand over the next five years. This was, of
course, almost precisely the time during which six million European
Jews were murdered.(9)

The end of World War II presented the world
community with a new set of problems. At the time of the UN
partition plan, a quarter-million Jewish refugees were living in
deplorable prison camps in the very country that had murdered their
parents, children, and siblings. They could not return to Poland
because the Poles continued to murder Jews even after the Nazis had
been defeated. Nor could they be expected to remain in Germany,
where the refugee camps were temporarily located. In addition,
there were growing problems in Arab countries with significant
Jewish populations. Some of these Arab countries practiced a
discriminatory system under which dhimmis – a religious
category that includes Jews and Christians – were deemed inferior
and subject to special unequal rules.

Thus in 1947 the United Nations attempted to
solve the problem once and for all by proposing a final partition
of Palestine. The Palestinians were offered nearly the same deal
they had rejected in 1937 (with the exception of the barren Negev).
This was despite the fact of Palestinian and widespread Arab
support for the Nazis and despite Winston Churchill's warning that
Nazi support meant the Arabs were "owed...nothing in a postwar
settlement." The United Nations found, however, "[T]he claims to
Palestine of the Arabs and Jews, both possessing validity, are
irreconcilable... It is a fact that both of these peoples have
their historic roots in Palestine... Only by means of partition can
these conflicting national aspirations find substantial expression
and qualify both peoples to take their places as independent
nations in the international community and in the United Nations."
The General Assembly adopted Resolution 181 on November 27, 1947,
calling for "Independent Arab and Jewish States and the Special
International Regime for the City of Jerusalem."(10)

Israel accepted the partition plan's offer of a
majority-Jewish, noncontiguous state. The Palestinians again
rejected partition. When the British Mandate expired, the Jews
declared independence and promised to "guarantee freedom of
religion, conscience, language, education and culture...safeguard
the Holy Places of all religions...[and] be faithful to the
principles of the Charter of the United Nations."(11) Just as soon,
Egypt, Jordan, Syria, Iraq, and Lebanon, with help from Saudi
Arabia, Yemen, and Libya, attacked the newborn state, including its
civilian population centers. Israel won the war and was recognized
by numerous countries, including both the United States and the
Soviet Union. In the course of defeating Arab armies, it also
captured more land than allocated to it by UN partition. Much of
this land had significant Jewish populations and settlements; its
capture was necessary to assure the safety of Jewish residents. The
Egyptians and Jordanians also captured land, but for no other
reason than to increase their own territory and control Palestinian
residents. The Jordanians, occupying the West Bank, and the
Egyptians, occupying the Gaza Strip, denied Palestinians the right
of self-determination in those lands. Yet this occupation was
neither subject to UN condemnation nor widely protested by the
Palestinians. Regardless, Israel was accepted as a member state of
the United Nations on May 11, 1949.(12)

Israel's statehood was secured lawfully by,
among other instruments and acts, the Balfour Declaration of 1917,
subsequent declarations to the same effect by other countries, the
1922 League of Nations Mandate, the 1937 Peel Commission Report,
the 1947 United Nations partition resolution, Israel's Declaration
of Independence, subsequent recognition of the State of Israel by
numerous world powers, and Israel's acceptance into the United
Nations. I challenge anyone to show me another country that has its
origins so steeped in international law.

3. The Charge that Israel Is an Apartheid State

Apartheid, an evil system of racial subjugation,
has zero relevance to the Israeli-Palestinian conflict; the
concept's use in this context is simply inflammatory provocation.
Yet the apartheid charge is leveled again and again by Desmond
Tutu, John Dugard, Jimmy Carter, and numerous radical groups that
host the annual Israel Apartheid Week on college campuses.(13) The
apartheid charge is not a constructive call for change in Israeli
policies; it is meant to strike at the very foundations of Israel's
legitimacy as a nation. It associates the Jewish state with a
system declared a "crime against humanity." It implies –and many of
those who make the accusation declare openly – that Israel is
illegitimate, racist, and deserving of destruction. Just as the
apartheid system in South Africa had to be dismantled entirely, the
analogy posits, "apartheid Israel" must be utterly destroyed. It
suggests that academic boycotts and divestment campaigns, the tools
used against apartheid South Africa, are appropriate for use
against Israel.

Institutionalized racism is the sine qua
non of apartheid, and without it the word has no accepted
meaning. The Rome Statute of the International Criminal Court, for
instance, defines apartheid as "inhuman acts...committed in the
context of an institutionalized regime of systematic oppression and
domination by one racial group over any other racial group or
groups and committed with the intention of maintaining that
regime." Those who accuse Israel of this type of racism exhibit a
fundamental misunderstanding of the nature of the Jewish state. The
Jews of Israel themselves comprise multiple racial and
ethnic groups. Jewish Israelis comprise Europeans, Africans,
Ethiopians, Georgians, Persians, and other groups. Race, therefore,
cannot form the basis for alleged institutionalized discrimination
in Israel because the alleged discriminators (Jewish Israelis) are
multiracial themselves.

The analogy still fails even if we extend the
apartheid concept to religion. Israeli Jews themselves are not a
single religious group. Some actively practice Judaism, many do
not. But Israel, unlike neighboring Arab nations, does not use
religious coercion; neither is there segregation or discrimination
against minorities who are not Jewish. In fact, Israel has
consistently maintained and defended sites that are holy to
Christians and Muslims, as well as Jewish sites, while Jordan
destroyed synagogues – including an ancient Jewish site that was
the Jewish equivalent of the Dome of the Rock – and other Jewish
institutions as soon as it unlawfully conquered the Jewish Quarter
of Jerusalem in 1948.(14)

Apartheid means pervasive racial segregation
laws, media censorship, banning of political parties, torture and
murder of human rights activists in detention, indoctrination of
children with racial ideology, removal of voting rights, and use of
the death penalty for political crimes. But in Israel, Muslim and
Christian citizens (of which there are more than a million) have
the right to vote and regularly elect members of the Knesset, some
of whom even oppose Israel's right to exist. There is an Arab
member of the Supreme Court, and have been Arab members of the
cabinet. Numerous Israeli Arabs hold important positions in
businesses, universities, and the cultural life of the nation.
There is complete freedom of dissent in Israel and it is practiced
vigorously by Muslims, Christians, and Jews alike. And Israel is a
vibrant democracy.

That Israel is not an "apartheid state" does not
mean that there is not some de facto discrimination against
its Arab citizens. Most Arabs cannot serve in the army, but few
would choose to fight against fellow Arabs even if given that
option. In the past, Arabs could not buy homes in certain Jewish
areas, just as Jews cannot buy homes in Arab villages. The Israeli
Supreme Court, however, ruled that the government may not allocate
land based on religion or ethnicity and may not prevent Arab
citizens from living wherever they choose.(15) It is fair to say
that Israel is making considerable progress in eliminating the
vestiges of anti-Arab discrimination that were largely a product of
the refusal of the Arab world to accept a Jewish state. It is also
fair to say that despite some lingering inequalities, there is far
less discrimination in Israel than in any Middle Eastern, Arab, or
Muslim nation.

What is true of Israel proper, including Israeli
Arab areas, is not true of the occupied territories. Israel ended
its occupation of Gaza several years ago, only to be attacked by
Hamas rockets. Israel maintains its occupation of the West Bank
only because the Palestinians walked away from a generous offer of
statehood on 97 percent of the West Bank, with its capital in
Jerusalem and with a $35 billion compensation package for refugees.
Had they accepted that offer by President Bill Clinton and Prime
Minister Ehud Barak – or a later, even more generous offer by
former Prime Minister Ehud Olmert(16) – there would be a
Palestinian state in the West Bank. There would be no separation
barrier. There would be no roads restricted to Israeli citizens
(Jews, Muslims, and Christians).(17) And there would be no
"illegal" civilian settlements. Many Israelis and others have
opposed, and continue to oppose civilian settlements in the West
Bank. But to call an occupation, which continues because of the
refusal of the Palestinians to accept the two-state solution,
"apartheid" is to misuse that word.(18) As those of us who fought
in the actual struggle against apartheid well understand, there is
no comparison between what happened in South Africa and what is now
taking place on the West Bank.
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Left to right: Dr. Maha Atwan and Dr. David Zangen
with the mother of an Arab child suffering from diabetes, at the
Pediatric Endocrinology Department at Hadassah Mount Scopus
Hospital in Jerusalem, May 17, 2007. In apartheid South Africa,
there were separate hospitals for blacks and whites. (Ariel
Jerozolimski)






4. The Charge that Israel and a Palestinian Entity
Must Become One State

Because the two-state solution requires
recognition of Israel's right to continue to exist as a Jewish
democracy, those who oppose Israel's existence have been trying to
sell the "one-state" or "binational" solution. I first challenged
this ploy – and that is all it is – in a debate with Noam Chomsky
in 1973. Chomsky's proposal at that time was consistent with the
PLO party line. He wanted to abolish the State of Israel and to
substitute a "secular, binational state," based on the model of
binational "brotherhood" that then prevailed in Lebanon. Chomsky
repeatedly pointed to Lebanon, where Christians and Muslims "lived
side by side," sharing power in peace and harmony. This was just
two years before Lebanon imploded in fratricidal disaster. Chomsky
also used to point to the former Yugoslavia as a model of a
one-state solution.(19) This was before it too blew up into five
separate states.

I believe now about the one-state solution what
I believed then: "Why do not considerations of self-determination
and community control favor two separate states: one Jewish and one
Arab? Isn't it better for people of common backgrounds to control
their own life, culture, and destiny (if they choose), than to
bring together in an artificial way people who have shown no
ability to live united in peace?"

The consequences of a one-state solution are all
too clear. Forcibly integrating Israel proper and the occupied
territories into a single political entity would be the surest way
to destroy Israel's secular, democratic character. There would be
an immediate struggle for demographic superiority. Every death
would be seen as a victory by the other side and every birth a
defeat. Within decades, the different birthrates would ensure that
Palestinians would outnumber Jews, and the binational state would
become another Islamic state – Greater Palestine. Israel would thus
be destroyed politically, diplomatically, and demographically,
rather than by armed struggle – but it would be destroyed
nonetheless. The one-state solution is thus an attempt to
accomplish by law and demography what Hamas seeks to achieve by
terrorism: the extinction of Israel. The practical consequences of
such a state would be to leave millions of Jews geographically
isolated, politically powerless, and physically defenseless. The
one-state solution is rejectionism, pure and simple.

An Arab majority would bode ominously for a
Jewish minority. Jewish life within Arab nations, as well as within
the British Mandate of Palestine, has been marked by discriminatory
laws against dhimmis (Jews and Christians), expulsions, and
pogroms.(20) Considering the close proximity and history of
hostilities between Israeli Jews and Palestinians, it is more than
likely that Jews would fare even worse in a Greater Palestine than
they have elsewhere in the Arab world. There would be, as Benny
Morris puts it, "old scores" to settle.(21) And the wide economic
gap between Jews and Palestinians would certainly not "make for
peaceful co-existence."(22) It is for good reason that I have
likened the proposed one-state solution in the Middle East to
Hitler's one-state solution for Europe. Only this time, the Jews
would be geographically concentrated and easier to identify.

Five hundred thousand Hindus and Muslims died in
the process of partitioning the Indian subcontinent. No one today
recommends that those two ethnicities be reintegrated into a
binational state so as to resolve the Kashmir dispute. Likewise,
Israelis and Palestinians are already, for the most part,
geographically distinct. It would be absurd to suggest that they
both forgo their separate aspirations to self-determination as a
testing ground for failed multicultural fantasies.

What is certain, though, is that neither Israeli
Jews nor Palestinians want to be subsumed in a Greater Palestine. A
binational state would not only imperil its Jewish population, but
would eradicate the one state in the Middle East that affords its
Muslim citizens more expansive civil liberties and political
prerogatives than any other. Israeli Arabs are better off – as
measured by longevity, health care, legal rights, even religious
liberty – than other Arabs in the Middle East.

Israel is the nation-state of the Jews and not a
Jewish state in the sense that the Vatican is a Catholic state or
in the sense that Saudi Arabia is a Muslim state. Israel is a
secular state, comprised largely of Jews, and a place of asylum for
Jews all over the world. If one people deserve to have a state of
their own it is the Jewish people. Israel is not – and it should
not become – a theocracy or a state in which freedom of religion is
lacking.

In a world with numerous Muslim states, there is
surely room for one Jewish state. The one-state solution will fail,
but it is also important that it be taken off the table
immediately, because its very advocacy – at best a tactical ploy,
and at worst a deliberate attempt to sabotage any real prospect for
peace – poses a serious barrier to the only peace that has any
realistic chance for success: peace based on the two-state
solution.
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Appendices

 The Balfour Declaration

November 2, 1917






Foreign Office

Dear Lord Rothschild, I have much pleasure in
conveying to you, on behalf of His Majesty's Government, the
following declaration of sympathy with Jewish Zionist aspirations
which has been submitted to, and approved by, the Cabinet.

His Majesty's Government view with favour the
establishment in Palestine of a national home for the Jewish
people, and will use their best endeavours to facilitate the
achievement of this object, it being clearly understood that
nothing shall be done which may prejudice the civil and religious
rights of existing non-Jewish communities in Palestine, or the
rights and political status enjoyed by Jews in any other
country.

I should be grateful if you would bring this
declaration to the knowledge of the Zionist Federation.

Yours sincerely,

Arthur James Balfour






* * * * *

 The Palestine Mandate

December 1922






The Council of the League of Nations:

Whereas the Principal Allied Powers have agreed,
for the purpose of giving effect to the provisions of Article 22 of
the Covenant of the League of Nations, to entrust to a Mandatory
selected by the said Powers the administration of the territory of
Palestine, which formerly belonged to the Turkish Empire, within
such boundaries as may be fixed by them; and

Whereas the Principal Allied Powers have also
agreed that the Mandatory should be responsible for putting into
effect the declaration originally made on November 2nd, 1917, by
the Government of His Britannic Majesty, and adopted by the said
Powers, in favor of the establishment in Palestine of a national
home for the Jewish people, it being clearly understood that
nothing should be done which might prejudice the civil and
religious rights of existing non-Jewish communities in Palestine,
or the rights and political status enjoyed by Jews in any other
country; and

Whereas recognition has thereby been given to
the historical connection of the Jewish people with Palestine and
to the grounds for reconstituting their national home in that
country; and

Whereas the Principal Allied Powers have
selected His Britannic Majesty as the Mandatory for Palestine;
and

Whereas the mandate in respect of Palestine has
been formulated in the following terms and submitted to the Council
of the League for approval; and

Whereas His Britannic Majesty has accepted the
mandate in respect of Palestine and undertaken to exercise it on
behalf of the League of Nations in conformity with the following
provisions; and

Whereas by the aforementioned Article 22
(paragraph 8), it is provided that the degree of authority, control
or administration to be exercised by the Mandatory, not having been
previously agreed upon by the Members of the League, shall be
explicitly defined by the Council of the League of Nations;

confirming the said Mandate, defines its terms
as follows:

Article 1.

The Mandatory shall have full powers of
legislation and of administration, save as they may be limited by
the terms of this mandate.

Art. 2.

The Mandatory shall be responsible for placing
the country under such political, administrative and economic
conditions as will secure the establishment of the Jewish national
home, as laid down in the preamble, and the development of
self-governing institutions, and also for safeguarding the civil
and religious rights of all the inhabitants of Palestine,
irrespective of race and religion.

Art. 3.

The Mandatory shall, so far as circumstances
permit, encourage local autonomy.

Art. 4.

An appropriate Jewish agency shall be recognised
as a public body for the purpose of advising and co-operating with
the Administration of Palestine in such economic, social and other
matters as may affect the establishment of the Jewish national home
and the interests of the Jewish population in Palestine, and,
subject always to the control of the Administration to assist and
take part in the development of the country.

The Zionist organization, so long as its
organization and constitution are in the opinion of the Mandatory
appropriate, shall be recognised as such agency. It shall take
steps in consultation with His Britannic Majesty's Government to
secure the co-operation of all Jews who are willing to assist in
the establishment of the Jewish national home.

Art. 5.

The Mandatory shall be responsible for seeing
that no Palestine territory shall be ceded or leased to, or in any
way placed under the control of the Government of any foreign
Power.

Art. 6.

The Administration of Palestine, while ensuring
that the rights and position of other sections of the population
are not prejudiced, shall facilitate Jewish immigration under
suitable conditions and shall encourage, in co-operation with the
Jewish agency referred to in Article 4, close settlement by Jews on
the land, including State lands and waste lands not required for
public purposes.

Art. 7.

The Administration of Palestine shall be
responsible for enacting a nationality law. There shall be included
in this law provisions framed so as to facilitate the acquisition
of Palestinian citizenship by Jews who take up their permanent
residence in Palestine.

Art. 8.

The privileges and immunities of foreigners,
including the benefits of consular jurisdiction and protection as
formerly enjoyed by Capitulation or usage in the Ottoman Empire,
shall not be applicable in Palestine.

Unless the Powers whose nationals enjoyed the
afore-mentioned privileges and immunities on August 1st, 1914,
shall have previously renounced the right to their
re-establishment, or shall have agreed to their non-application for
a specified period, these privileges and immunities shall, at the
expiration of the mandate, be immediately reestablished in their
entirety or with such modifications as may have been agreed upon
between the Powers concerned.

Art. 9.

The Mandatory shall be responsible for seeing
that the judicial system established in Palestine shall assure to
foreigners, as well as to natives, a complete guarantee of their
rights. Respect for the personal status of the various peoples and
communities and for their religious interests shall be fully
guaranteed. In particular, the control and administration of Wakfs
shall be exercised in accordance with religious law and the
dispositions of the founders.

Art. 10.

Pending the making of special extradition
agreements relating to Palestine, the extradition treaties in force
between the Mandatory and other foreign Powers shall apply to
Palestine.

Art. 11.

The Administration of Palestine shall take all
necessary measures to safeguard the interests of the community in
connection with the development of the country, and, subject to any
international obligations accepted by the Mandatory, shall have
full power to provide for public ownership or control of any of the
natural resources of the country or of the public works, services
and utilities established or to be established therein. It shall
introduce a land system appropriate to the needs of the country,
having regard, among other things, to the desirability of promoting
the close settlement and intensive cultivation of the land.

The Administration may arrange with the Jewish
agency mentioned in Article 4 to construct or operate, upon fair
and equitable terms, any public works, services and utilities, and
to develop any of the natural resources of the country, in so far
as these matters are not directly undertaken by the Administration.
Any such arrangements shall provide that no profits distributed by
such agency, directly or indirectly, shall exceed a reasonable rate
of interest on the capital, and any further profits shall be
utilised by it for the benefit of the country in a manner approved
by the Administration.

Art. 12.

The Mandatory shall be entrusted with the
control of the foreign relations of Palestine and the right to
issue exequaturs to consuls appointed by foreign Powers. He shall
also be entitled to afford diplomatic and consular protection to
citizens of Palestine when outside its territorial limits.

Art. 13.

All responsibility in connection with the Holy
Places and religious buildings or sites in Palestine, including
that of preserving existing rights and of securing free access to
the Holy Places, religious buildings and sites and the free
exercise of worship, while ensuring the requirements of public
order and decorum, is assumed by the Mandatory, who shall be
responsible solely to the League of Nations in all matters
connected herewith, provided that nothing in this article shall
prevent the Mandatory from entering into such arrangements as he
may deem reasonable with the Administration for the purpose of
carrying the provisions of this article into effect; and provided
also that nothing in this mandate shall be construed as conferring
upon the Mandatory authority to interfere with the fabric or the
management of purely Moslem sacred shrines, the immunities of which
are guaranteed.

Art. 14.

A special commission shall be appointed by the
Mandatory to study, define and determine the rights and claims in
connection with the Holy Places and the rights and claims relating
to the different religious communities in Palestine. The method of
nomination, the composition and the functions of this Commission
shall be submitted to the Council of the League for its approval,
and the Commission shall not be appointed or enter upon its
functions without the approval of the Council.

Art. 15.

The Mandatory shall see that complete freedom of
conscience and the free exercise of all forms of worship, subject
only to the maintenance of public order and morals, are ensured to
all. No discrimination of any kind shall be made between the
inhabitants of Palestine on the ground of race, religion or
language. No person shall be excluded from Palestine on the sole
ground of his religious belief.

The right of each community to maintain its own
schools for the education of its own members in its own language,
while conforming to such educational requirements of a general
nature as the Administration may impose, shall not be denied or
impaired.

Art. 16.

The Mandatory shall be responsible for
exercising such supervision over religious or eleemosynary bodies
of all faiths in Palestine as may be required for the maintenance
of public order and good government. Subject to such supervision,
no measures shall be taken in Palestine to obstruct or interfere
with the enterprise of such bodies or to discriminate against any
representative or member of them on the ground of his religion or
nationality.

Art. 17.

The Administration of Palestine may organise on
a voluntary basis the forces necessary for the preservation of
peace and order, and also for the defence of the country, subject,
however, to the supervision of the Mandatory, but shall not use
them for purposes other than those above specified save with the
consent of the Mandatory. Except for such purposes, no military,
naval or air forces shall be raised or maintained by the
Administration of Palestine.

Nothing in this article shall preclude the
Administration of Palestine from contributing to the cost of the
maintenance of the forces of the Mandatory in Palestine. The
Mandatory shall be entitled at all times to use the roads, railways
and ports of Palestine for the movement of armed forces and the
carriage of fuel and supplies.

Art. 18.

The Mandatory shall see that there is no
discrimination in Palestine against the nationals of any State
Member of the League of Nations (including companies incorporated
under its laws) as compared with those of the Mandatory or of any
foreign State in matters concerning taxation, commerce or
navigation, the exercise of industries or professions, or in the
treatment of merchant vessels or civil aircraft. Similarly, there
shall be no discrimination in Palestine against goods originating
in or destined for any of the said States, and there shall be
freedom of transit under equitable conditions across the mandated
area.

Subject as aforesaid and to the other provisions
of this mandate, the Administration of Palestine may, on the advice
of the Mandatory, impose such taxes and customs duties as it may
consider necessary, and take such steps as it may think best to
promote the development of the natural resources of the country and
to safeguard the interests of the population. It may also, on the
advice of the Mandatory, conclude a special customs agreement with
any State the territory of which in 1914 was wholly included in
Asiatic Turkey or Arabia.

Art. 19.

The Mandatory shall adhere on behalf of the
Administration of Palestine to any general international
conventions already existing, or which may be concluded hereafter
with the approval of the League of Nations, respecting the slave
traffic, the traffic in arms and ammunition, or the traffic in
drugs, or relating to commercial equality, freedom of transit and
navigation, aerial navigation and postal, telegraphic and wireless
communication or literary, artistic or industrial property.

Art. 20.

The Mandatory shall co-operate on behalf of the
Administration of Palestine, so far as religious, social and other
conditions may permit, in the execution of any common policy
adopted by the League of Nations for preventing and combating
disease, including diseases of plants and animals.

Art. 21.

The Mandatory shall secure the enactment within
twelve months from this date, and shall ensure the execution of a
Law of Antiquities based on the following rules. This law shall
ensure equality of treatment in the matter of excavations and
archaeological research to the nationals of all States Members of
the League of Nations.

1. "Antiquity" means any construction or any product
of human activity earlier than the year 1700 A. D.

2. The law for the protection of antiquities shall
proceed by encouragement rather than by threat.

Any person who, having discovered an antiquity without being
furnished with the authorization referred to in paragraph 5,
reports the same to an official of the competent Department, shall
be rewarded according to the value of the discovery.

3. No antiquity may be disposed of except to the
competent Department, unless this Department renounces the
acquisition of any such antiquity.

No antiquity may leave the country without an export licence from
the said Department.

4. Any person who maliciously or negligently
destroys or damages an antiquity shall be liable to a penalty to be
fixed.

5. No clearing of ground or digging with the object
of finding antiquities shall be permitted, under penalty of fine,
except to persons authorised by the competent Department.

6. Equitable terms shall be fixed for expropriation,
temporary or permanent, of lands which might be of historical or
archaeological interest.

7. Authorization to excavate shall only be granted
to persons who show sufficient guarantees of archaeological
experience. The Administration of Palestine shall not, in granting
these authorizations, act in such a way as to exclude scholars of
any nation without good grounds.

8. The proceeds of excavations may be divided
between the excavator and the competent Department in a proportion
fixed by that Department. If division seems impossible for
scientific reasons, the excavator shall receive a fair indemnity in
lieu of a part of the find.

Art. 22.

English, Arabic and Hebrew shall be the official
languages of Palestine. Any statement or inscription in Arabic on
stamps or money in Palestine shall be repeated in Hebrew and any
statement or inscription in Hebrew shall be repeated in Arabic.

Art. 23.

The Administration of Palestine shall recognise
the holy days of the respective communities in Palestine as legal
days of rest for the members of such communities.

Art. 24.

The Mandatory shall make to the Council of the
League of Nations an annual report to the satisfaction of the
Council as to the measures taken during the year to carry out the
provisions of the mandate. Copies of all laws and regulations
promulgated or issued during the year shall be communicated with
the report.

Art. 25.

In the territories lying between the Jordan and
the eastern boundary of Palestine as ultimately determined, the
Mandatory shall be entitled, with the consent of the Council of the
League of Nations, to postpone or withhold application of such
provisions of this mandate as he may consider inapplicable to the
existing local conditions, and to make such provision for the
administration of the territories as he may consider suitable to
those conditions, provided that no action shall be taken which is
inconsistent with the provisions of Articles 15, 16 and 18.

Art. 26.

The Mandatory agrees that, if any dispute
whatever should arise between the Mandatory and another member of
the League of Nations relating to the interpretation or the
application of the provisions of the mandate, such dispute, if it
cannot be settled by negotiation, shall be submitted to the
Permanent Court of International Justice provided for by Article 14
of the Covenant of the League of Nations.

Art. 27.

The consent of the Council of the League of
Nations is required for any modification of the terms of this
mandate.

Art. 28.

In the event of the termination of the mandate
hereby conferred upon the Mandatory, the Council of the League of
Nations shall make such arrangements as may be deemed necessary for
safeguarding in perpetuity, under guarantee of the League, the
rights secured by Articles 13 and 14, and shall use its influence
for securing, under the guarantee of the League, that the
Government of Palestine will fully honour the financial obligations
legitimately incurred by the Administration of Palestine during the
period of the mandate, including the rights of public servants to
pensions or gratuities. The present instrument shall be deposited
in original in the archives of the League of Nations and certified
copies shall be forwarded by the Secretary-General of the League of
Nations to all members of the League.

Done at London the twenty-fourth day of July,
one thousand nine hundred and twenty-two.
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 UN General Assembly Resolution 181

November 29, 1947






The General Assembly,

Having met in special session at the request of
the mandatory Power to constitute and instruct a Special Committee
to prepare for the consideration of the question of the future
Government of Palestine at the second regular session;

Having constituted a Special Committee and
instructed it to investigate all questions and issues relevant to
the problem of Palestine, and to prepare proposals for the solution
of the problem, and Having received and examined the report of the
Special Committee (document A/364)(1) including a number of
unanimous recommendations and a plan of partition with economic
union approved by the majority of the Special Committee,

Considers that the present situation in
Palestine is one which is likely to impair the general welfare and
friendly relations among nations;

Takes note of the declaration by the mandatory
Power that it plans to complete its evacuation of Palestine by l
August 1948;

Recommends to the United Kingdom, as the
mandatory Power for Palestine, and to all other Members of the
United Nations the adoption and implementation, with regard to the
future Government of Palestine, of the Plan of Partition with
Economic Union set out below;

Requests that

(a) The Security Council take the necessary measures
as provided for in the plan for its implementation;

(b) The Security Council consider, if circumstances
during the transitional period require such consideration, whether
the situation in Palestine constitutes a threat to the peace. If it
decides that such a threat exists, and in order to maintain
international peace and security, the Security Council should
supplement the authorization of the General Assembly by taking
measures, under Articles 39 and 41 of the Charter, to empower the
United Nations Commission, as provided in this resolution, to
exercise in Palestine the functions which are assigned to it by
this resolution;

(c) The Security Council determine as a threat to
the peace, breach of the peace or act of aggression, in accordance
with Article 39 of the Charter, any attempt to alter by force the
settlement envisaged by this resolution;

(d) The Trusteeship Council be informed of the
responsibilities envisaged for it in this plan;

Calls upon the inhabitants of Palestine to take
such steps as may be necessary on their part to put this plan into
effect;

Appeals to all Governments and all peoples to
refrain from taking any action which might hamper or delay the
carrying out of these recommendations, and

Authorizes the Secretary-General to reimburse
travel and subsistence expenses of the members of the Commission
referred to in Part 1, Section B, Paragraph I below, on such basis
and in such form as he may determine most appropriate in the
circumstances, and to provide the Commission with the necessary
staff to assist in carrying out the functions assigned to the
Commission by the General Assembly.*

The General Assembly,

Authorizes the Secretary-General to draw from
the Working Capital Fund a sum not to exceed 2,000,000 dollars for
the purposes set forth in the last paragraph of the resolution on
the future government of Palestine.

Plan of Partition with Economic Union


Part I. - Future Constitution and
Government of Palestine

A. Termination of Mandate, Partition and
Independence

1. The Mandate for Palestine shall terminate as soon
as possible but in any case not later than 1 August 1948.

2. The armed forces of the mandatory Power shall be
progressively withdrawn from Palestine, the withdrawal to be
completed as soon as possible but in any case not later than 1
August 1948.

The mandatory Power shall advise the Commission, as far in advance
as possible, of its intention to terminate the mandate and to
evacuate each area. The mandatory Power shall use its best
endeavours to ensure that an area situated in the territory of the
Jewish State, including a seaport and hinterland adequate to
provide facilities for a substantial immigration, shall be
evacuated at the earliest possible date and in any event not later
than 1 February 1948.

3. Independent Arab and Jewish States and the
Special International Regime for the City of Jerusalem, set forth
in Part III of this Plan, shall come into existence in Palestine
two months after the evacuation of the armed forces of the
mandatory Power has been completed but in any case not later than 1
October 1948. The boundaries of the Arab State, the Jewish State,
and the City of Jerusalem shall be as described in Parts II and III
below.

4. The period between the adoption by the General
Assembly of its recommendation on the question of Palestine and the
establishment of the independence of the Arab and Jewish States
shall be a transitional period.

B. Steps Preparatory to
Independence

1. A Commission shall be set up consisting of one
representative of each of five Member States. The Members
represented on the Commission shall be elected by the General
Assembly on as broad a basis, geographically and otherwise, as
possible.

2. The administration of Palestine shall, as the
mandatory Power withdraws its armed forces, be progressively turned
over to the Commission, which shall act in conformity with the
recommendations of the General Assembly, under the guidance of the
Security Council. The mandatory Power shall to the fullest possible
extent coordinate its plans for withdrawal with the plans of the
Commission to take over and administer areas which have been
evacuated.

In the discharge of this administrative responsibility the
Commission shall have authority to issue necessary regulations and
take other measures as required.

The mandatory Power shall not take any action to prevent, obstruct
or delay the implementation by the Commission of the measures
recommended by the General Assembly.

3. On its arrival in Palestine the Commission shall
proceed to carry out measures for the establishment of the
frontiers of the Arab and Jewish States and the City of Jerusalem
in accordance with the general lines of the recommendations of the
General Assembly on the partition of Palestine. Nevertheless, the
boundaries as described in Part II of this Plan are to be modified
in such a way that village areas as a rule will not be divided by
state boundaries unless pressing reasons make that necessary.

4. The Commission, after consultation with the
democratic parties and other public organizations of the Arab and
Jewish States, shall select and establish in each State as rapidly
as possible a Provisional Council of Government. The activities of
both the Arab and Jewish Provisional Councils of Government shall
be carried out under the general direction of the Commission.

If by 1 April 1948 a Provisional Council of Government cannot be
selected for either of the States, or, if selected, cannot carry
out its functions, the Commission shall communicate that fact to
the Security Council for such action with respect to that State as
the Security Council may deem proper, and to the Secretary-General
for communication to the Members of the United Nations.

5. Subject to the provisions of these
recommendations, during the transitional period the Provisional
Councils of Government, acting under the Commission, shall have
full authority in the areas under their control including authority
over matters of immigration and land regulation.

6. The Provisional Council of Government of each
State, acting under the Commission, shall progressively receive
from the Commission full responsibility for the administration of
that State in the period between the termination of the Mandate and
the establishment of the State's independence.

7. The Commission shall instruct the Provisional
Councils of Government of both the Arab and Jewish States, after
their formation, to proceed to the establishment of administrative
organs of government, central and local.

8. The Provisional Council of Government of each
State shall, within the shortest time possible, recruit an armed
militia from the residents of that State, sufficient in number to
maintain internal order and to prevent frontier clashes.

This armed militia in each State shall, for operational purposes,
be under the command of Jewish or Arab officers resident in that
State, but general political and military control, including the
choice of the militia's High Command, shall be exercised by the
Commission.

9. The Provisional Council of Government of each
State shall, not later than two months after the withdrawal of the
armed forces of the mandatory Power, hold elections to the
Constituent Assembly which shall be conducted on democratic
lines.

The election regulations in each State shall be drawn up by the
Provisional Council of Government and approved by the Commission.
Qualified voters for each State for this election shall be persons
over eighteen years of age who are (a) Palestinian citizens
residing in that State; and (b) Arabs and Jews residing in the
State, although not Palestinian citizens, who, before voting, have
signed a notice of intention to become citizens of such
State.

Arabs and Jews residing in the City of Jerusalem who have signed a
notice of intention to become citizens, the Arabs of the Arab State
and the Jews of the Jewish State, shall be entitled to vote in the
Arab and Jewish States respectively.

Women may vote and be elected to the Constituent Assemblies.

During the transitional period no Jew shall be permitted to
establish residence in the area of the proposed Arab State, and no
Arab shall be permitted to establish residence in the area of the
proposed Jewish State, except by special leave of the
Commission.

10. The Constituent Assembly of each State shall
draft a democratic constitution for its State and choose a
provisional government to succeed the Provisional Council of
Government appointed by the Commission. The Constitutions of the
States shall embody Chapters 1 and 2 of the Declaration provided
for in section C below and include, inter alia, provisions
for:

(a.) Establishing in each State a legislative body elected by
universal suffrage and by secret ballot on the basis of
proportional representation, and an executive body responsible to
the legislature;

(b.) Settling all international disputes in which the State may be
involved by peaceful means in such a manner that international
peace and security, and justice, are not endangered;

(c.) Accepting the obligation of the State to refrain in its
international relations from the threat or use of force against the
territorial integrity or political independence of any State, or in
any other manner inconsistent with the purpose of the United
Nations;

(d.) Guaranteeing to all persons equal and non-discriminatory
rights in civil, political, economic and religious matters and the
enjoyment of human rights and fundamental freedoms, including
freedom of religion, language, speech and publication, education,
assembly and association;

(e.) Preserving freedom of transit and visit for all residents and
citizens of the other State in Palestine and the City of Jerusalem,
subject to considerations of national security, provided that each
State shall control residence within its borders.

11. The Commission shall appoint a preparatory
economic commission of three members to make whatever arrangements
are possible for economic co-operation, with a view to
establishing, as soon as practicable, the Economic Union and the
Joint Economic Board, as provided in section D below.

12. During the period between the adoption of the
recommendations on the question of Palestine by the General
Assembly and the termination of the Mandate, the mandatory Power in
Palestine shall maintain full responsibility for administration in
areas from which it has not withdrawn its armed forces. The
Commission shall assist the mandatory Power in the carrying out of
these functions. Similarly the mandatory Power shall co-operate
with the Commission in the execution of its functions.

13. With a view to ensuring that there shall be
continuity in the functioning of administrative services and that,
on the withdrawal of the armed forces of the mandatory Power, the
whole administration shall be in the charge of the Provisional
Councils and the Joint Economic Board, respectively, acting under
the Commission, there shall be a progressive transfer, from the
mandatory Power to the Commission, of responsibility for all the
functions of government, including that of maintaining law and
order in the areas from which the forces of the mandatory Power
have been withdrawn.

14. The Commission shall be guided in its activities
by the recommendations of the General Assembly and by such
instructions as the Security Council may consider necessary to
issue.

The measures taken by the Commission, within the recommendations of
the General Assembly, shall become immediately effective unless the
Commission has previously received contrary instructions from the
Security Council.

The Commission shall render periodic monthly progress reports, or
more frequently if desirable, to the Security Council.

15. The Commission shall make its final report to
the next regular session of the General Assembly and to the
Security Council simultaneously.

C. Declaration

A declaration shall be made to the United
Nations by the Provisional Government of each proposed State before
independence. It shall contain, inter alia, the following
clauses:

General Provision

The stipulations contained in the Declaration
are recognized as fundamental laws of the State and no law,
regulation or official action shall conflict or interfere with
these stipulations, nor shall any law, regulation or official
action prevail over them.


Chapter 1: Holy Places, Religious
Buildings and Sites

1. Existing rights in respect of Holy Places and
religious buildings or sites shall not be denied or impaired.

2. In so far as Holy Places are concerned, the
liberty of access, visit, and transit shall be guaranteed, in
conformity with existing rights, to all residents and citizen of
the other State and of the City of Jerusalem, as well as to aliens,
without distinction as to nationality, subject to requirements of
national security, public order and decorum.

Similarly, freedom of worship shall be guaranteed in conformity
with existing rights, subject to the maintenance of public order
and decorum.

3. Holy Places and religious buildings or sites
shall be preserved. No act shall be permitted which may in an way
impair their sacred character. If at any time it appears to the
Government that any particular Holy Place, religious, building or
site is in need of urgent repair, the Government may call upon the
community or communities concerned to carry out such repair. The
Government may carry it out itself at the expense of the community
or community concerned if no action is taken within a reasonable
time.

4. No taxation shall be levied in respect of any
Holy Place, religious building or site which was exempt from
taxation on the date of the creation of the State.

No change in the incidence of such taxation shall be made which
would either discriminate between the owners or occupiers of Holy
Places, religious buildings or sites, or would place such owners or
occupiers in a position less favourable in relation to the general
incidence of taxation than existed at the time of the adoption of
the Assembly's recommendations.

5. The Governor of the City of Jerusalem shall have
the right to determine whether the provisions of the Constitution
of the State in relation to Holy Places, religious buildings and
sites within the borders of the State and the religious rights
appertaining thereto, are being properly applied and respected, and
to make decisions on the basis of existing rights in cases of
disputes which may arise between the different religious
communities or the rites of a religious community with respect to
such places, buildings and sites. He shall receive full
co-operation and such privileges and immunities as are necessary
for the exercise of his functions in the State.


Chapter 2: Religious and Minority
Rights

1. Freedom of conscience and the free exercise of
all forms of worship, subject only to the maintenance of public
order and morals, shall be ensured to all.

2. No discrimination of any kind shall be made
between the inhabitants on the ground of race, religion, language
or sex.

3. All persons within the jurisdiction of the State
shall be entitled to equal protection of the laws.

4. The family law and personal status of the various
minorities and their religious interests, including endowments,
shall be respected.

5. Except as may be required for the maintenance of
public order and good government, no measure shall be taken to
obstruct or interfere with the enterprise of religious or
charitable bodies of all faiths or to discriminate against any
representative or member of these bodies on the ground of his
religion or nationality.

6. The State shall ensure adequate primary and
secondary education for the Arab and Jewish minority, respectively,
in its own language and its cultural traditions.

The right of each community to maintain its own schools for the
education of its own members in its own language, while conforming
to such educational requirements of a general nature as the State
may impose, shall not be denied or impaired. Foreign educational
establishments shall continue their activity on the basis of their
existing rights.

7. No restriction shall be imposed on the free use
by any citizen of the State of any language in private intercourse,
in commerce, in religion, in the Press or in publications of any
kind, or at public meetings.(3)

8. No expropriation of land owned by an Arab in the
Jewish State (by a Jew in the Arab State)(4) shall be allowed
except for public purposes. In all cases of expropriation full
compensation as fixed by the Supreme Court shall be said previous
to dispossession.


Chapter 3: Citizenship, International
Conventions and Financial Obligations

1. Citizenship

Palestinian citizens residing in Palestine
outside the City of Jerusalem, as well as Arabs and Jews who, not
holding Palestinian citizenship, reside in Palestine outside the
City of Jerusalem shall, upon the recognition of independence,
become citizens of the State in which they are resident and enjoy
full civil and political rights. Persons over the age of eighteen
years may opt, within one year from the date of recognition of
independence of the State in which they reside, for citizenship of
the other State, providing that no Arab residing in the area of the
proposed Arab State shall have the right to opt for citizenship in
the proposed Jewish State and no Jew residing in the proposed
Jewish State shall have the right to opt for citizenship in the
proposed Arab State. The exercise of this right of option will be
taken to include the wives and children under eighteen years of age
of persons so opting.

Arabs residing in the area of the proposed
Jewish State and Jews residing in the area of the proposed Arab
State who have signed a notice of intention to opt for citizenship
of the other State shall be eligible to vote in the elections to
the Constituent Assembly of that State, but not in the elections to
the Constituent Assembly of the State in which they reside.

2. International
conventions

(a) The State shall be bound by all the
international agreements and conventions, both general and special,
to which Palestine has become a party. Subject to any right of
denunciation provided for therein, such agreements and conventions
shall be respected by the State throughout the period for which
they were concluded.

(b) Any dispute about the applicability and
continued validity of international conventions or treaties signed
or adhered to by the mandatory Power on behalf of Palestine shall
be referred to the International Court of Justice in accordance
with the provisions of the Statute of the Court.

3. Financial obligations

(a) The State shall respect and fulfill all
financial obligations of whatever nature assumed on behalf of
Palestine by the mandatory Power during the exercise of the Mandate
and recognized by the State. This provision includes the right of
public servants to pensions, compensation or gratuities.

(b) These obligations shall be fulfilled through
participation in the Joint Economic Board in respect of those
obligations applicable to Palestine as a whole, and individually in
respect of those applicable to, and fairly apportionable between,
the States.

(c) A Court of Claims, affiliated with the Joint
Economic Board, and composed of one member appointed by the United
Nations, one representative of the United Kingdom and one
representative of the State concerned, should be established. Any
dispute between the United Kingdom and the State respecting claims
not recognized by the latter should be referred to that Court.

(d) Commercial concessions granted in respect of any
part of Palestine prior to the adoption of the resolution by the
General Assembly shall continue to be valid according to their
terms, unless modified by agreement between the concession-holders
and the State.


Chapter 4: Miscellaneous
Provisions

1. The provisions of chapters 1 and 2 of the
declaration shall be under the guarantee of the United Nations, and
no modifications shall be made in them without the assent of the
General Assembly of the United Nations. Any Member of the United
Nations shall have the right to bring to the attention of the
General Assembly any infraction or danger of infraction of any of
these stipulations, and the General Assembly may thereupon make
such recommendations as it may deem proper in the
circumstances.

2. Any dispute relating to the application or
interpretation of this declaration shall be referred, at the
request of either party, to the International Court of Justice,
unless the parties agree to another mode of settlement.

D. Economic Union and
Transit

1. The Provisional Council of Government of each
State shall enter into an undertaking with respect to Economic
Union and Transit. This undertaking shall be drafted by the
Commission provided for in section B, paragraph 1, utilizing to the
greatest possible extent the advice and cooperation of
representative organizations and bodies from each of the proposed
States. It shall contain provisions to establish the Economic Union
of Palestine and provide for other matters of common interest. If
by 1 April 1948 the Provisional Councils of Government have not
entered into the undertaking, the undertaking shall be put into
force by the Commission.

The Economic Union of
Palestine

2. The objectives of the Economic Union of Palestine
shall be:

(a.) A customs union;

(b.) A joint currency system providing for a single foreign
exchange rate;

(c.) Operation in the common interest on a non-discriminatory basis
of railways inter-State highways; postal, telephone and telegraphic
services and ports and airports involved in international trade and
commerce;

(d.) Joint economic development, especially in respect of
irrigation, land reclamation and soil conservation;

(e.) Access for both States and for the City of Jerusalem on a
non-discriminatory basis to water and power facilities.

3. There shall be established a Joint Economic
Board, which shall consist of three representatives of each of the
two States and three foreign members appointed by the Economic and
Social Council of the United Nations. The foreign members shall be
appointed in the first instance for a term of three years; they
shall serve as individuals and not as representatives of
States.

4. The functions of the Joint Economic Board shall
be to implement either directly or by delegation the measures
necessary to realize the objectives of the Economic Union. It shall
have all powers of organization and administration necessary to
fulfil its functions.

5. The States shall bind themselves to put into
effect the decisions of the Joint Economic Board. The Board's
decisions shall be taken by a majority vote.

6. In the event of failure of a State to take the
necessary action the Board may, by a vote of six members, decide to
withhold an appropriate portion of the part of the customs revenue
to which the State in question is entitled under the Economic
Union. Should the State persist in its failure to cooperate, the
Board may decide by a simple majority vote upon such further
sanctions, including disposition of funds which it has withheld, as
it may deem appropriate.

7. In relation to economic development, the
functions of the Board shall be planning, investigation and
encouragement of joint development projects, but it shall not
undertake such projects except with the assent of both States and
the City of Jerusalem, in the event that Jerusalem is directly
involved in the development project.

8. In regard to the joint currency system, the
currencies circulating in the two States and the City of Jerusalem
shall be issued under the authority of the Joint Economic Board,
which shall be the sole issuing authority and which shall determine
the reserves to be held against such currencies.

9. So far as is consistent with paragraph 2(b)
above, each State may operate its own central bank, control its own
fiscal and credit policy, its foreign exchange receipts and
expenditures, the grant of import licences, and may conduct
international financial operations on its own faith and credit.
During the first two years after the termination of the Mandate,
the Joint Economic Board shall have the authority to take such
measures as may be necessary to ensure that - to the extent that
the total foreign exchange revenues of the two States from the
export of goods and services permit, and provided that each State
takes appropriate measures to conserve its own foreign exchange
resources - each State shall have available, in any twelve months'
period, foreign exchange sufficient to assure the supply of
quantities of imported goods and services for consumption in its
territory equivalent to the quantities of such goods and services
consumed in that territory in the twelve months' period ending 31
December 1947.

10. All economic authority not specifically vested
in the Joint Economic Board is reserved to each State.

11. There shall be a common customs tariff with
complete freedom of trade between the States, and between the
States and the City of Jerusalem.

12. The tariff schedules shall be drawn up by a
Tariff Commission, consisting of representatives of each of the
States in equal numbers, and shall be submitted to the Joint
Economic Board for approval by a majority vote. In case of
disagreement in the Tariff Commission, the Joint Economic Board
shall arbitrate the points of difference. In the event that the
Tariff Commission fails to draw up any schedule by a date to be
fixed, the Joint Economic Board shall determine the tariff
schedule.

13. The following items shall be a first charge on
the customs and other common revenue of the Joint Economic
Board:

(a.) The expenses of the customs service and of the operation of
the joint services;

(b.) The administrative expenses of the Joint Economic Board; The
financial obligations of the Administration of Palestine,
consisting of:

(i.) The service of the outstanding public debt;

(ii.) The cost of superannuation benefits, now being paid or
falling due in the future, in accordance with the rules and to the
extent established by paragraph 3 of chapter 3 above.

14. After these obligations have been met in full,
the surplus revenue from the customs and other common services
shall be divided in the following manner: not less than 5 per cent
and not more than 10 per cent to the City of Jerusalem; the residue
shall be allocated to each State by the Joint Economic Board
equitably, with the objective of maintaining a sufficient and
suitable level of government and social services in each State,
except that the share of either State shall not exceed the amount
of that State's contribution to the revenues of the Economic Union
by more than approximately four million pounds in any year. The
amount granted may be adjusted by the Board according to the price
level in relation to the prices prevailing at the time of the
establishment of the Union. After five years, the principles of the
distribution of the joint revenue may be revised by the Joint
Economic Board on a basis of equity.

15. All international conventions and treaties
affecting customs tariff rates, and those communications services
under the jurisdiction of the Joint Economic Board, shall be
entered into by both States. In these matters, the two States shall
be bound to act in accordance with the majority of the Joint
Economic Board.

16. The Joint Economic Board shall endeavour to
secure for Palestine's exports fair and equal access to world
markets.

17. All enterprises operated by the Joint Economic
Board shall pay fair wages on a uniform basis.

Freedom of Transit and
Visit

18. The undertaking shall contain provisions
preserving freedom of transit and visit for all residents or
citizens of both States and of the City of Jerusalem, subject to
security considerations; provided that each State and the City
shall control residence within its borders.

Termination, Modification and
Interpretation of the Undertaking

19. The undertaking and any treaty issuing therefrom
shall remain in force for a period of ten years. It shall continue
in force until notice of termination, to take effect two years
thereafter, is given by either of the parties.

20. During the initial ten-year period, the
undertaking and any treaty issuing therefrom may not be modified
except by consent of both parties and with the approval of the
General Assembly.

21. Any dispute relating to the application or the
interpretation of the undertaking and any treaty issuing therefrom
shall be referred, at the request of either party, to the
International Court Of Justice, unless the parties agree to another
mode of settlement.

E. Assets

1. The movable assets of the Administration of
Palestine shall be allocated to the Arab and Jewish States and the
City of Jerusalem on an equitable basis. Allocations should be made
by the United Nations Commission referred to iii section B,
paragraph 1, above. Immovable assets shall become the property of
the government of the territory in which they are situated.

2. During the period between the appointment of the
United Nations Commission and the termination of the Mandate, the
mandatory Power shall, except in respect of ordinary operations,
consult with the Commission on any measure which it may contemplate
involving the liquidation, disposal or encumbering of the assets of
the Palestine Government, such as the accumulated treasury surplus,
the proceeds of Government bond issues, State lands or any other
asset.

F. Admission to Membership in the United
Nations

When the independence of either the Arab or the
Jewish State as envisaged in this plan has become effective and the
declaration and undertaking, as envisaged in this plan, have been
signed by either of them, sympathetic consideration should be given
to its application for admission to membership in the United
Nations in accordance with article 4 of the Charter of the United
Nations.


Part II. - Boundaries

A. The Arab State

The area of the Arab State in Western Galilee is
bounded on the west by the Mediterranean and on the north by the
frontier of the Lebanon from Ras en Naqura to a point north of
Saliha. From there the boundary proceeds southwards, leaving the
built-up area of Saliha in the Arab State, to join the southernmost
point of this village. There it follows the western boundary line
of the villages of 'Alma, Rihaniya and Teitaba, thence following
the northern boundary line of Meirun village to join the Acre-Safad
Sub-District boundary line. It follows this line to a point west of
Es Sammu'i village and joins it again at the northernmost point of
Farradiya. Thence it follows the sub-district boundary line to the
Acre-Safad main road. From here it follows the western boundary of
Kafr-I'nan village until it reaches the Tiberias-Acre Sub-District
boundary line, passing to the west of the junction of the
Acre-Safad and Lubiya-Kafr-I'nan roads. From the south-west corner
of Kafr-I'nan village the boundary line follows the western
boundary of the Tiberias Sub-District to a point close to the
boundary line between the villages of Maghar and 'Eilabun, thence
bulging out to the west to include as much of the eastern part of
the plain of Battuf as is necessary for the reservoir proposed by
the Jewish Agency for the irrigation of lands to the south and
east.

The boundary rejoins the Tiberias Sub-District
boundary at a point on the Nazareth-Tiberias road south-east of the
built-up area of Tur'an; thence it runs southwards, at first
following the sub-district boundary and then passing between the
Kadoorie Agricultural School and Mount Tabor, to a point due south
at the base of Mount Tabor. From here it runs due west, parallel to
the horizontal grid line 230, to the north-east corner of the
village lands of Tel Adashim. It then runs to the northwest corner
of these lands, whence it turns south and west so as to include in
the Arab State the sources of the Nazareth water supply in Yafa
village. On reaching Ginneiger it follows the eastern, northern and
western boundaries of the lands of this village to their south-west
comer, whence it proceeds in a straight line to a point on the
Haifa-Afula railway on the boundary between the villages of Sarid
and El-Mujeidil. This is the point of intersection. The
south-western boundary of the area of the Arab State in Galilee
takes a line from this point, passing northwards along the eastern
boundaries of Sarid and Gevat to the north-eastern corner of
Nahalal, proceeding thence across the land of Kefar ha Horesh to a
central point on the southern boundary of the village of 'Ilut,
thence westwards along that village boundary to the eastern
boundary of Beit Lahm, thence northwards and north-eastwards along
its western boundary to the north-eastern corner of Waldheim and
thence north-westwards across the village lands of Shafa 'Amr to
the southeastern corner of Ramat Yohanan. From here it runs due
north-north-east to a point on the Shafa 'Amr-Haifa road, west of
its junction with the road of I'billin. From there it proceeds
north-east to a point on the southern boundary of I'billin situated
to the west of the I'billin-Birwa road. Thence along that boundary
to its westernmost point, whence it turns to the north, follows
across the village land of Tamra to the north-westernmost corner
and along the western boundary of Julis until it reaches the
Acre-Safad road. It then runs westwards along the southern side of
the Safad-Acre road to the Galilee-Haifa District boundary, from
which point it follows that boundary to the sea.

The boundary of the hill country of Samaria and
Judea starts on the Jordan River at the Wadi Malih south-east of
Beisan and runs due west to meet the Beisan-Jericho road and then
follows the western side of that road in a north-westerly direction
to the junction of the boundaries of the Sub-Districts of Beisan,
Nablus, and Jenin. From that point it follows the Nablus-Jenin
sub-District boundary westwards for a distance of about three
kilometres and then turns north-westwards, passing to the east of
the built-up areas of the villages of Jalbun and Faqqu'a, to the
boundary of the Sub-Districts of Jenin and Beisan at a point
northeast of Nuris. Thence it proceeds first northwestwards to a
point due north of the built-up area of Zie'in and then westwards
to the Afula-Jenin railway, thence north-westwards along the
District boundary line to the point of intersection on the Hejaz
railway. From here the boundary runs southwestwards, including the
built-up area and some of the land of the village of Kh. Lid in the
Arab State to cross the Haifa-Jenin road at a point on the district
boundary between Haifa and Samaria west of El-Mansi. It follows
this boundary to the southernmost point of the village of
El-Buteimat. From here it follows the northern and eastern
boundaries of the village of Ar'ara rejoining the Haifa-Samaria
district boundary at Wadi 'Ara, and thence proceeding
south-south-westwards in an approximately straight line joining up
with the western boundary of Qaqun to a point east of the railway
line on the eastern boundary of Qaqun village. From here it runs
along the railway line some distance to the east of it to a point
just east of the Tulkarm railway station. Thence the boundary
follows a line half-way between the railway and the
Tulkarm-Qalqiliya-Jaljuliya and Ras El-Ein road to a point just
east of Ras El-Ein station, whence it proceeds along the railway
some distance to the east of it to the point on the railway line
southof the junction of the Haifa-Lydda and Beit Nabala lines,
whence it proceeds along the southern border of Lydda airport to
its south-west corner, thence in a south-westerly direction to a
point just west of the built-up area of Sarafand El 'Amar, whence
it turns south, passing just to the west of the built-up area of
Abu El-Fadil to the north-east corner of the lands of Beer Ya'aqov.
(The boundary line should be so demarcated as to allow direct
access from the Arab State to the airport.) Thence the boundary
line follows the western and southern boundaries of Ramle village,
to the north-east corner of El Na'ana village, thence in a straight
line to the southernmost point of El Barriya, along the eastern
boundary of that village and the southern boundary of 'Innaba
village. Thence it turns north to follow the southern side of the
Jaffa-Jerusalem road until El-Qubab, whence it follows the road to
the boundary of Abu-Shusha. It runs along the eastern boundaries of
Abu Shusha, Seidun, Hulda to the southernmost point of Hulda,
thence westwards in a straight line to the north-eastern corner of
Umm Kalkha, thence following the northern boundaries of Umm Kalkha,
Qazaza and the northern and western boundaries of Mukhezin to the
Gaza District boundary and thence runs across the village lands of
El-Mismiya El-Kabira, and Yasur to the southern point of
intersection, which is midway between the built-up areas of Yasur
and Batani Sharqi.

From the southern point of intersection the
boundary lines run north-westwards between the villages of Gan
Yavne and Barqa to the sea at a point half way between Nabi Yunis
and Minat El-Qila, and south-eastwards to a point west of Qastina,
whence it turns in a south-westerly direction, passing to the east
of the built-up areas of Es Sawafir Esh Sharqiya and 'Ibdis. From
the south-east corner of 'Ibdis village it runs to a point
southwest of the built-up area of Beit 'Affa, crossing the
Hebron-El-Majdal road just to the west of the built-up area of
'Iraq Suweidan. Thence it proceeds southward along the western
village boundary of El-Faluja to the Beersheba Sub-District
boundary. It then runs across the tribal lands of 'Arab El-Jubarat
to a point on the boundary between the Sub-Districts of Beersheba
and Hebron north of Kh. Khuweilifa, whence it proceeds in a
south-westerly direction to a point on the Beersheba-Gaza main road
two kilometres to the north-west of the town. It then turns
south-eastwards to reach Wadi Sab' at a point situated one
kilometer to the west of it. From here it turns north-eastwards and
proceeds along Wadi Sab' and along the Beersheba-Hebron road for a
distance of one kilometer, whence it turns eastwards and runs in a
straight line to Kh. Kuseifa to join the Beersheba-Hebron
Sub-District boundary. It then follows the Beersheba-Hebron
boundary eastwards to a point north of Ras Ez-Zuweira, only
departing from it so as to cut across the base of the indentation
between vertical grid lines 150 and 160.

About five kilometres north-east of Ras
Ez-Zuweira it turns north, excluding from the Arab State a strip
along the coast of the Dead Sea not more than seven kilometres in
depth, as far as 'Ein Geddi, whence it turns due east to join the
Transjordan frontier in the Dead Sea.

The northern boundary of the Arab section of the
coastal plain runs from a point between Minat El-Qila and Nabi
Yunis, passing between the built-up areas of Gan Yavne and Barqa to
the point of intersection. From here it turns south-westwards,
running across the lands of Batani Sharqi, along the eastern
boundary of the lands of Beit Daras and across the lands of Julis,
leaving the built-up areas of Batani Sharqi and Julis to the
westwards, as far as the north-west corner of the lands of
Beit-Tima. Thence it runs east of El-Jiya across the village lands
of El-Barbara along the eastern boundaries of the villages of Beit
Jirja, Deir Suneid and Dimra. From the south-east corner of Dimra
the boundary passes across the lands of Beit Hanun, leaving the
Jewish lands of Nir-Am to the eastwards. From the south-east corner
of Beit Hanun the line runs south-west to a point south of the
parallel grid line 100, then turns north-west for two kilometres,
turning again in a southwesterly direction and continuing in an
almost straight line to the north-west corner of the village lands
of Kirbet Ikhza'a. From there it follows the boundary line of this
village to its southernmost point. It then runs in a southerly
direction along the vertical grid line 90 to its junction with the
horizontal grid line 70. It then turns south-eastwards to Kh.
El-Ruheiba and then proceeds in a southerly direction to a point
known as El-Baha, beyond which it crosses the Beersheba-EI 'Auja
main road to the west of Kh. El-Mushrifa. From there it joins Wadi
El-Zaiyatin just to the west of El-Subeita. From there it turns to
the north-east and then to the south-east following this Wadi and
passes to the east of 'Abda to join Wadi Nafkh. It then bulges to
the south-west along Wadi Nafkh, Wadi 'Ajrim and Wadi Lassan to the
point where Wadi Lassan crosses the Egyptian frontier.

The area of the Arab enclave of Jaffa consists
of that part of the town-planning area of Jaffa which lies to the
west of the Jewish quarters lying south of Tel-Aviv, to the west of
the continuation of Herzl street up to its junction with the
Jaffa-Jerusalem road, to the south-west of the section of the
Jaffa-Jerusalem road lying south-east of that junction, to the west
of Miqve Yisrael lands, to the northwest of Holon local council
area, to the north of the line linking up the north-west corner of
Holon with the northeast corner of Bat Yam local council area and
to the north of Bat Yam local council area. The question of Karton
quarter will be decided by the Boundary Commission, bearing in mind
among other considerations the desirability of including the
smallest possible number of its Arab inhabitants and the largest
possible number of its Jewish inhabitants in the Jewish State.

B. The Jewish State

The north-eastern sector of the Jewish State
(Eastern Galilee) is bounded on the north and west by the Lebanese
frontier and on the east by the frontiers of Syria and
Trans-jordan. It includes the whole of the Huleh Basin, Lake
Tiberias, the whole of the Beisan Sub-District, the boundary line
being extended to the crest of the Gilboa mountains and the Wadi
Malih. From there the Jewish State extends north-west, following
the boundary described in respect of the Arab State. The Jewish
section of the coastal plain extends from a point between Minat
El-Qila and Nabi Yunis in the Gaza Sub-District and includes the
towns of Haifa and Tel-Aviv, leaving Jaffa as an enclave of the
Arab State. The eastern frontier of the Jewish State follows the
boundary described in respect of the Arab State.

The Beersheba area comprises the whole of the
Beersheba Sub-District, including the Negeb and the eastern part of
the Gaza Sub-District, but excluding the town of Beersheba and
those areas described in respect of the Arab State. It includes
also a strip of land along the Dead Sea stretching from the
Beersheba-Hebron Sub-District boundary line to 'Ein Geddi, as
described in respect of the Arab State.

C. The City of Jerusalem

The boundaries of the City of Jerusalem are as
defined in the recommendations on the City of Jerusalem. (See Part
III, section B, below).


Part III. - City of Jerusalem(5)

A. Special Regime

The City of Jerusalem shall be established as a
corpus separatum under a special international regime and
shall be administered by the United Nations. The Trusteeship
Council shall be designated to discharge the responsibilities of
the Administering Authority on behalf of the United Nations.

B. Boundaries of the City

The City of Jerusalem shall include the present
municipality of Jerusalem plus the surrounding villages and towns,
the most eastern of which shall be Abu Dis; the most southern,
Bethlehem; the most western, 'Ein Karim (including also the
built-up area of Motsa); and the most northern Shu'fat, as
indicated on the attached sketch-map (annex B).

C. Statute of the City

The Trusteeship Council shall, within five
months of the approval of the present plan, elaborate and approve a
detailed statute of the City which shall contain, inter alia, the
substance of the following provisions:

Government machinery; special objectives. The
Administering Authority in discharging its administrative
obligations shall pursue the following special objectives:

(a.) To protect and to preserve the unique spiritual and religious
interests located in the city of the three great monotheistic
faiths throughout the world, Christian, Jewish and Moslem; to this
end to ensure that order and peace, and especially religious peace,
reign in Jerusalem;

(b.) To foster cooperation among all the inhabitants of the city in
their own interests as well as in order to encourage and support
the peaceful development of the mutual relations between the two
Palestinian peoples throughout the Holy Land; to promote the
security, well-being and any constructive measures of development
of the residents having regard to the special circumstances and
customs of the various peoples and communities.

Governor and Administrative staff. A Governor of
the City of Jerusalem shall be appointed by the Trusteeship Council
and shall be responsible to it. He shall be selected on the basis
of special qualifications and without regard to nationality. He
shall not, however, be a citizen of either State in
Palestine.

The Governor shall represent the United Nations in the City and
shall exercise on their behalf all powers of administration,
including the conduct of external affairs. He shall be assisted by
an administrative staff classed as international officers in the
meaning of Article 100 of the Charter and chosen whenever
practicable from the residents of the city and of the rest of
Palestine on a non-discriminatory basis. A detailed plan for the
organization of the administration of the city shall be submitted
by the Governor to the Trusteeship Council and duly approved by
it.

Local autonomy

(a.) The existing local autonomous units in the territory of the
city (villages, townships and municipalities) shall enjoy wide
powers of local government and administration.

(b.) The Governor shall study and submit for the consideration and
decision of the Trusteeship Council a plan for the establishment of
special town units consisting, respectively, of the Jewish and Arab
sections of new Jerusalem. The new town units shall continue to
form part the present municipality of Jerusalem.

Security measures

(a.) The City of Jerusalem shall be demilitarized; neutrality shall
be declared and preserved, and no para-military formations,
exercises or activities shall be permitted within its
borders.

(b.) Should the administration of the City of Jerusalem be
seriously obstructed or prevented by the non-cooperation or
interference of one or more sections of the population the Governor
shall have authority to take such measures as may be necessary to
restore the effective functioning of administration.

(c.) To assist in the maintenance of internal law and order,
especially for the protection of the Holy Places and religious
buildings and sites in the city, the Governor shall organize a
special police force of adequate strength, the members of which
shall be recruited outside of Palestine. The Governor shall be
empowered to direct such budgetary provision as may be necessary
for the maintenance of this force.

Legislative Organization.

A Legislative Council, elected by adult residents of the city
irrespective of nationality on the basis of universal and secret
suffrage and proportional representation, shall have powers of
legislation and taxation. No legislative measures shall, however,
conflict or interfere with the provisions which will be set forth
in the Statute of the City, nor shall any law, regulation, or
official action prevail over them. The Statute shall grant to the
Governor a right of vetoing bills inconsistent with the provisions
referred to in the preceding sentence. It shall also empower him to
promulgate temporary ordinances in case the Council fails to adopt
in time a bill deemed essential to the normal functioning of the
administration.

Administration of Justice.

The Statute shall provide for the establishment of an independent
judiciary system, including a court of appeal. All the inhabitants
of the city shall be subject to it.

Economic Union and Economic Regime

The City of Jerusalem shall be included in the Economic Union of
Palestine and be bound by all stipulations of the undertaking and
of any treaties issued therefrom, as well as by the decisions of
the Joint Economic Board. The headquarters of the Economic Board
shall be established in the territory City. The Statute shall
provide for the regulation of economic matters not falling within
the regime of the Economic Union, on the basis of equal treatment
and non-discrimination for all members of the United Nations and
their nationals.

Freedom of Transit and Visit: Control of
Residents.

Subject to considerations of security, and of economic welfare as
determined by the Governor under the directions of the Trusteeship
Council, freedom of entry into, and residence within the borders of
the City shall be guaranteed for the residents or citizens of the
Arab and Jewish States. Immigration into, and residence within, the
borders of the city for nationals of other States shall be
controlled by the Governor under the directions of the Trusteeship
Council.

Relations with Arab and Jewish States.

Representatives of the Arab and Jewish States shall be accredited
to the Governor of the City and charged with the protection of the
interests of their States and nationals in connection with the
international administration of the City.

Official languages.

Arabic and Hebrew shall be the official languages of the city. This
will not preclude the adoption of one or more additional working
languages, as may be required.

Citizenship.

All the residents shall become ipso facto citizens of the City of
Jerusalem unless they opt for citizenship of the State of which
they have been citizens or, if Arabs or Jews, have filed notice of
intention to become citizens of the Arab or Jewish State
respectively, according to Part 1, section B, paragraph 9, of this
Plan.

The Trusteeship Council shall make arrangements for consular
protection of the citizens of the City outside its territory.

Freedoms of Citizens

(a.) Subject only to the requirements of public order and morals,
the inhabitants of the City shall be ensured the enjoyment of human
rights and fundamental freedoms, including freedom of conscience,
religion and worship, language, education, speech and press,
assembly and association, and petition.

(b.) No discrimination of any kind shall be made between the
inhabitants on the grounds of race, religion, language or
sex.

(c.) All persons within the City shall be entitled to equal
protection of the laws.

(d.) The family law and personal status of the various persons and
communities and their religious interests, including endowments,
shall be respected.

(e.) Except as may be required for the maintenance of public order
and good government, no measure shall be taken to obstruct or
interfere with the enterprise of religious or charitable bodies of
all faiths or to discriminate against any representative or member
of these bodies on the ground of his religion or nationality.

(f.) The City shall ensure adequate primary and secondary education
for the Arab and Jewish communities respectively, in their own
languages and in accordance with their cultural traditions.

The right of each community to maintain its own schools for the
education of its own members in its own language, while conforming
to such educational requirements of a general nature as the City
may impose, shall not be denied or impaired. Foreign educational
establishments shall continue their activity on the basis of their
existing rights.

(g.) No restriction shall be imposed on the free use by any
inhabitant of the City of any language in private intercourse, in
commerce, in religion, in the Press or in publications of any kind,
or at public meetings.

Holy Places

(a.) Existing rights in respect of Holy Places and religious
buildings or sites shall not be denied or impaired.

(b.) Free access to the Holy Places and religious buildings or
sites and the free exercise of worship shall be secured in
conformity with existing rights and subject to the requirements of
public order and decorum.

(c.) Holy Places and religious buildings or sites shall be
preserved. No act shall be permitted which may in any way impair
their sacred character. If at any time it appears to the Governor
that any particular Holy Place, religious building or site is in
need of urgent repair, the Governor may call upon the community or
communities concerned to carry out such repair. The Governor may
carry it out himself at the expense of the community or communities
concerned if no action is taken within a reasonable time.

(d.) No taxation shall be levied in respect of any Holy Place,
religious building or site which was exempt from taxation on the
date of the creation of the City. No change in the incidence of
such taxation shall be made which would either discriminate between
the owners or occupiers of Holy Places, religious buildings or
sites or would place such owners or occupiers in a position less
favourable in relation to the general incidence of taxation than
existed at the time of the adoption of the Assembly's
recommendations.

Special powers of the Governor in respect of the
Holy Places, religious buildings and sites in the City and in any
part of Palestine.

(a.) The protection of the Holy Places, religious buildings and
sites located in the City of Jerusalem shall be a special concern
of the Governor.

(b.) With relation to such places, buildings and sites in Palestine
outside the city, the Governor shall determine, on the ground of
powers granted to him by the Constitution of both States, whether
the provisions of the Constitution of the Arab and Jewish States in
Palestine dealing therewith and the religious rights appertaining
thereto are being properly applied and respected.

(c.) The Governor shall also be empowered to make decisions on the
basis of existing rights in cases of disputes which may arise
between the different religious communities or the rites of a
religious community in respect of the Holy Places, religious
buildings and sites in any part of Palestine.

In this task he may be assisted by a consultative council of
representatives of different denominations acting in an advisory
capacity.

D. Duration of the Special
Regime

The Statute elaborated by the Trusteeship
Council the aforementioned principles shall come into force not
later than 1 October 1948. It shall remain in force in the first
instance for a period of ten years, unless the Trusteeship Council
finds it necessary to undertake a re-examination of these
provisions at an earlier date. After the expiration of this period
the whole scheme shall be subject to examination by the Trusteeship
Council in the light of experience acquired with its functioning.
The residents the City shall be then free to express by means of a
referendum their wishes as to possible modifications of regime of
the City.


Part IV. Capitulations

States whose nationals have in the past enjoyed
in Palestine the privileges and immunities of foreigners, including
the benefits of consular jurisdiction and protection, as formerly
enjoyed by capitulation or usage in the Ottoman Empire, are invited
to renounce any right pertaining to them to the re-establishment of
such privileges and immunities in the proposed Arab and Jewish
States and the City of Jerusalem.

Adopted at the 128th plenary
meeting:

In favour: 33

Australia, Belgium, Bolivia, Brazil, Byelorussian S.S.R., Canada,
Costa Rica, Czechoslovakia, Denmark, Dominican Republic, Ecuador,
France, Guatemala, Haiti, Iceland, Liberia, Luxemburg, Netherlands,
New Zealand, Nicaragua, Norway, Panama, Paraguay, Peru,
Philippines, Poland, Sweden, Ukrainian S.S.R., Union of South
Africa, U.S.A., U.S.S.R., Uruguay, Venezuela.

Against: 13

Afghanistan, Cuba, Egypt, Greece, India, Iran, Iraq, Lebanon,
Pakistan, Saudi Arabia, Syria, Turkey, Yemen.

Abstained: 10

Argentina, Chile, China, Colombia, El Salvador, Ethiopia, Honduras,
Mexico, United Kingdom, Yugoslavia.

(1) See Official Records of the General Assembly,
Second Session Supplement No. 11,Volumes l-lV.

* At its hundred and twenty-eighth plenary meeting on
29 November 1947 the General Assembly, in accordance with the terms
of the above resolution, elected the following members of the
United Nations Commission on Palestine: Bolivia, Czechoslovakia,
Denmark, Panama, and Philippines.

(2) This resolution was adopted without reference to
a Committee.

(3) The following stipulation shall be added to the
declaration concerning the Jewish State: "In the Jewish State
adequate facilities shall be given to Arabic-speaking citizens for
the use of their language, either orally or in writing, in the
legislature, before the Courts and in the administration."

(4) In the declaration concerning the Arab State, the
words "by an Arab in the Jewish State" should be replaced by the
words "by a Jew in the Arab State."

(5) On the question of the internationalization of
Jerusalem, see also General Assembly resolutions 185 (S-2) of 26
April 1948; 187 (S-2) of 6 May 1948, 303 (lV) of 9 December 1949,
and resolutions of the Trusteeship Council (Section IV).






* * * * *


Declaration of the Establishment of the State of
Israel

May 14, 1948






ERETZ-ISRAEL [(Hebrew) – the Land of
Israel] was the birthplace of the Jewish people. Here their
spiritual, religious and political identity was shaped. Here they
first attained to statehood, created cultural values of national
and universal significance and gave to the world the eternal Book
of Books.

After being forcibly exiled from their land, the
people kept faith with it throughout their Dispersion and never
ceased to pray and hope for their return to it and for the
restoration in it of their political freedom.

Impelled by this historic and traditional
attachment, Jews strove in every successive generation to
re-establish themselves in their ancient homeland. In recent
decades they returned in their masses. Pioneers, ma'pilim
[(Hebrew) – immigrants coming to Eretz-Israel in defiance of
restrictive legislation] and defenders, they made deserts bloom,
revived the Hebrew language, built villages and towns, and created
a thriving community controlling its own economy and culture,
loving peace but knowing how to defend itself, bringing the
blessings of progress to all the country's inhabitants, and
aspiring towards independent nationhood.

In the year 5657 (1897), at the summons of the
spiritual father of the Jewish State, Theodor Herzl, the First
Zionist Congress convened and proclaimed the right of the Jewish
people to national rebirth in its own country.

This right was recognized in the Balfour
Declaration of the 2nd November, 1917, and re-affirmed in the
Mandate of the League of Nations which, in particular, gave
international sanction to the historic connection between the
Jewish people and Eretz-Israel and to the right of the
Jewish people to rebuild its National Home.

The catastrophe which recently befell the Jewish
people – the massacre of millions of Jews in Europe – was another
clear demonstration of the urgency of solving the problem of its
homelessness by re-establishing in Eretz-Israel the Jewish
State, which would open the gates of the homeland wide to every Jew
and confer upon the Jewish people the status of a fully privileged
member of the comity of nations.

Survivors of the Nazi holocaust in Europe, as
well as Jews from other parts of the world, continued to migrate to
Eretz-Israel, undaunted by difficulties, restrictions and
dangers, and never ceased to assert their right to a life of
dignity, freedom and honest toil in their national homeland.

In the Second World War, the Jewish community of
this country contributed its full share to the struggle of the
freedom- and peace-loving nations against the forces of Nazi
wickedness and, by the blood of its soldiers and its war effort,
gained the right to be reckoned among the peoples who founded the
United Nations.

On the 29th November, 1947, the United Nations
General Assembly passed a resolution calling for the establishment
of a Jewish State in Eretz-Israel; the General Assembly
required the inhabitants of Eretz-Israel to take such steps
as were necessary on their part for the implementation of that
resolution. This recognition by the United Nations of the right of
the Jewish people to establish their State is irrevocable.

This right is the natural right of the Jewish
people to be masters of their own fate, like all other nations, in
their own sovereign State.

Accordingly we, members of the People's
Council, representatives of the Jewish Community of Eretz-Israel
and of the Zionist Movement, are here assembled on the day of the
termination of the British Mandate over Eretz-Israel and, by virtue
of our natural and historic right and on the strength of the
resolution of the United Nations General Assembly, hereby declare
the establishment of a Jewish State in Eretz-Israel, to be known as
the State of Israel.

WE DECLARE that, with effect from the moment of
the termination of the Mandate being tonight, the eve of Sabbath,
the 6th Iyar, 5708 (15th May, 1948), until the establishment of the
elected, regular authorities of the State in accordance with the
Constitution which shall be adopted by the Elected Constituent
Assembly not later than the 1st October 1948, the People's Council
shall act as a Provisional Council of State, and its executive
organ, the People's Administration, shall be the Provisional
Government of the Jewish State, to be called "Israel."

THE STATE OF ISRAEL will be open for Jewish
immigration and for the Ingathering of the Exiles; it will foster
the development of the country for the benefit of all its
inhabitants; it will be based on freedom, justice and peace as
envisaged by the prophets of Israel; it will ensure complete
equality of social and political rights to all its inhabitants
irrespective of religion, race or sex; it will guarantee freedom of
religion, conscience, language, education and culture; it will
safeguard the Holy Places of all religions; and it will be faithful
to the principles of the Charter of the United Nations.

THE STATE OF ISRAEL is prepared to cooperate
with the agencies and representatives of the United Nations in
implementing the resolution of the General Assembly of the 29th
November, 1947, and will take steps to bring about the economic
union of the whole of Eretz-Israel.

WE APPEAL to the United Nations to assist the
Jewish people in the building-up of its State and to receive the
State of Israel into the comity of nations.

WE APPEAL – in the very midst of the onslaught
launched against us now for months – to the Arab inhabitants of the
State of Israel to preserve peace and participate in the upbuilding
of the State on the basis of full and equal citizenship and due
representation in all its provisional and permanent
institutions.

WE EXTEND our hand to all neighbouring states
and their peoples in an offer of peace and good neighbourliness,
and appeal to them to establish bonds of cooperation and mutual
help with the sovereign Jewish people settled in its own land. The
State of Israel is prepared to do its share in a common effort for
the advancement of the entire Middle East.

WE APPEAL to the Jewish people throughout the
Diaspora to rally round the Jews of Eretz-Israel in the
tasks of immigration and upbuilding and to stand by them in the
great struggle for the realization of the age-old dream – the
redemption of Israel.

Placing our trust in the "Rock of
Israel," we affix our signatures to this proclamation at this
session of the Provisional Council of State, on the soil of the
homeland, in the city of Tel-Aviv, on this Sabbath eve, the 5th day
of Iyar, 5708 (14th May,1948).

David Ben-Gurion

Daniel Auster, Mordekhai Bentov, Yitzchak Ben
Zvi, Eliyahu Berligne, Fritz Bernstein, Rabbi Wolf Gold, Meir
Grabovsky, Yitzchak Gruenbaum, Dr. Abraham Granovsky, Eliyahu
Dobkin, Meir Wilner-Kovner, Zerach Wahrhaftig, Herzl Vardi, Rachel
Cohen, Rabbi Kalman Kahana, Saadia Kobashi, Rabbi Yitzchak Meir
Levin, Meir David Loewenstein, Zvi Luria, Golda Myerson

Nachum Nir, Zvi Segal, Rabbi Yehuda Leib Hacohen
Fishman, David Zvi Pinkas, Aharon Zisling, Moshe Kolodny, Eliezer
Kaplan, Abraham Katznelson, Felix Rosenblueth, David Remez, Berl
Repetur, Mordekhai Shattner, Ben Zion Sternberg, Bekhor Shitreet,
Moshe Shapira, Moshe Shertok

* Published in the Official Gazette, No. 1 of
the 5th, Iyar, 5708 (14th May, 1948).






* * * * *

 U.N. Security Council Resolution 242

November 22, 1967






The Security Council, Expressing its continuing
concern with the grave situation in the Middle East, Emphasizing
the inadmissibility of the acquisition of territory by war and the
need to work for a just and lasting peace in which every State in
the area can live in security, Emphasizing further that all Member
States in their acceptance of the Charter of the United Nations
have undertaken a commitment to act in accordance with Article 2 of
the Charter,

Affirms that the fulfillment of Charter
principles requires the establishment of a just and lasting peace
in the Middle East which should include the application of both the
following principles:

Withdrawal of Israeli armed forces from territories occupied in the
recent conflict;

Termination of all claims or states of belligerency and respect for
and acknowledgement of the sovereignty, territorial integrity and
political independence of every State in the area and their right
to live in peace within secure and recognized boundaries free from
threats or acts of force;

Affirms further the necessity

For guaranteeing freedom of navigation through international
waterways in the area;

For achieving a just settlement of the refugee problem;

For guaranteeing the territorial inviolability and political
independence of every State in the area, through measures including
the establishment of demilitarized zones;

Requests the Secretary General to designate a
Special Representative to proceed to the Middle East to establish
and maintain contacts with the States concerned in order to promote
agreement and assist efforts to achieve a peaceful and accepted
settlement in accordance with the provisions and principles in this
resolution;

Requests the Secretary-General to report to the
Security Council on the progress of the efforts of the Special
Representative as soon as possible.






* * * * *

 U.N. Security Council Resolution 338

October 22, 1973






The Security Council,

Calls upon all parties to present fighting to
cease all firing and terminate all military activity immediately,
no later than 12 hours after the moment of the adoption of this
decision, in the positions after the moment of the adoption of this
decision, in the positions they now occupy;

Calls upon all parties concerned to start
immediately after the cease-fire the implementation of Security
Council Resolution 242 (1967) in all of its parts;

Decides that, immediately and concurrently with
the cease-fire, negotiations start between the parties concerned
under appropriate auspices aimed at establishing a just and durable
peace in the Middle East.






* * * * *

 Israel-PLO Recognition –
Exchange of Letters between Prime Minister Rabin and Chairman
Arafat

September 9, 1993






1. Letter from Yasser Arafat to Prime
Minister Yitzhak Rabin

Yitzhak Rabin

Prime Minister of Israel

Mr. Prime Minister,

The signing of the Declaration of Principles
marks a new era in the history of the Middle East. In firm
conviction thereof, I would like to confirm the following PLO
commitments:

The PLO recognizes the right of the State of
Israel to exist in peace and security.

The PLO accepts United Nations Security Council
Resolutions 242 and 338.

The PLO commits itself to the Middle East peace
process, and to a peaceful resolution of the conflict between the
two sides and declares that all outstanding issues relating to
permanent status will be resolved through negotiations.

The PLO considers that the signing of the
Declaration of Principles constitutes a historic event,
inaugurating a new epoch of peaceful coexistence, free from
violence and all other acts which endanger peace and stability.
Accordingly, the PLO renounces the use of terrorism and other acts
of violence and will assume responsibility over all PLO elements
and personnel in order to assure their compliance, prevent
violations and discipline violators.

In view of the promise of a new era and the
signing of the Declaration of Principles and based on Palestinian
acceptance of Security Council Resolutions 242 and 338, the PLO
affirms that those articles of the Palestinian Covenant which deny
Israel's right to exist, and the provisions of the Covenant which
are inconsistent with the commitments of this letter are now
inoperative and no longer valid. Consequently, the PLO undertakes
to submit to the Palestinian National Council for formal approval
the necessary changes in regard to the Palestinian Covenant.

Sincerely,

Yasser Arafat

Chairman

The Palestine Liberation Organization






2. Letter from Yasser Arafat to
Norwegian Foreign Minister

His Excellency Johan Jorgen Holst

Foreign Minister of Norway

Dear Minister Holst,

I would like to confirm to you that, upon the
signing of the Declaration of Principles, the PLO encourages and
calls upon the Palestinian people in the West Bank and Gaza Strip
to take part in the steps leading to the normalization of life,
rejecting violence and terrorism, contributing to peace and
stability and participating actively in shaping reconstruction,
economic develoment and cooperation.

Sincerely,

Yasser Arafat

Chairman

The Palestine Liberation Organization






3. Letter from Prime Minister Rabin to
Yasser Arafat

Yasser Arafat

Chairman

The Palestinian Liberation Organization

Mr. Chairman,

In response to your letter of September 9, 1993,
I wish to confirm to you that, in light of the PLO commitments
included in your letter, the Government of Israel has decided to
recognize the PLO as the representative of the Palestinian people
and commence negotiations with the PLO within the Middle East peace
process.

Yitzhak Rabin

Prime Minister of Israel






* * * * *

 Israel-Palestinian
Declaration of Principles on Interim Self-Government
Arrangements

September 13, 1993






The Government of the State of Israel and the
P.L.O. team (in the Jordanian-Palestinian delegation to the Middle
East Peace Conference) (the "Palestinian Delegation"), representing
the Palestinian people, agree that it is time to put an end to
decades of confrontation and conflict, recognize their mutual
legitimate and political rights, and strive to live in peaceful
coexistence and mutual dignity and security and achieve a just,
lasting and comprehensive peace settlement and historic
reconciliation through the agreed political process. Accordingly,
the, two sides agree to the following principles:

Article I

AIM OF THE NEGOTIATIONS

The aim of the Israeli-Palestinian negotiations
within the current Middle East peace process is, among other
things, to establish a Palestinian Interim Self-Government
Authority, the elected Council (the "Council"), for the Palestinian
people in the West Bank and the Gaza Strip, for a transitional
period not exceeding five years, leading to a permanent settlement
based on Security Council Resolutions 242 and 338.

It is understood that the interim arrangements are an integral part
of the whole peace process and that the negotiations on the
permanent status will lead to the implementation of Security
Council Resolutions 242 and 338.

Article II

FRAMEWORK FOR THE INTERIM PERIOD

The agreed framework for the interim period is
set forth in this Declaration of Principles.

Article III

ELECTIONS

In order that the Palestinian people in the West
Bank and Gaza Strip may govern themselves according to democratic
principles, direct, free and general political elections will be
held for the Council under agreed supervision and international
observation, while the Palestinian police will ensure public
order.

An agreement will be concluded on the exact mode
and conditions of the elections in accordance with the protocol
attached as Annex I, with the goal of holding the elections not
later than nine months after the entry into force of this
Declaration of Principles.

These elections will constitute a significant
interim preparatory step toward the realization of the legitimate
rights of the Palestinian people and their just requirements.

Article IV

JURISDICTION

Jurisdiction of the Council will cover West Bank
and Gaza Strip territory, except for issues that will be negotiated
in the permanent status negotiations. The two sides view the West
Bank and the Gaza Strip as a single territorial unit, whose
integrity will be preserved during the interim period.

Article V

TRANSITIONAL PERIOD AND PERMANENT STATUS
NEGOTIATIONS

The five-year transitional period will begin
upon the withdrawal from the Gaza Strip and Jericho area.

Permanent status negotiations will commence as
soon as possible, but not later than the beginning of the third
year of the interim period, between the Government of Israel and
the Palestinian people representatives.

It is understood that these negotiations shall
cover remaining issues, including: Jerusalem, refugees,
settlements, security arrangements, borders, relations and
cooperation with other neighbors, and other issues of common
interest.

The two parties agree that the outcome of the
permanent status negotiations should not be prejudiced or preempted
by agreements reached for the interim period.

Article VI

PREPARATORY TRANSFER OF POWERS AND
RESPONSIBILITIES

Upon the entry into force of this Declaration of
Principles and the withdrawal from the Gaza Strip and the Jericho
area, a transfer of authority from the Israeli military government
and its Civil Administration to the authorised Palestinians for
this task, as detailed herein, will commence. This transfer of
authority will be of a preparatory nature until the inauguration of
the Council.

Immediately after the entry into force of this
Declaration of Principles and the withdrawal from the Gaza Strip
and Jericho area, with the view to promoting economic development
in the West Bank and Gaza Strip, authority will be transferred to
the Palestinians on the following spheres: education and culture,
health, social welfare, direct taxation, and tourism. The
Palestinian side will commence in building the Palestinian police
force, as agreed upon. Pending the inauguration of the Council, the
two parties may negotiate the transfer of additional powers and
responsibilities, as agreed upon.

Article VII

INTERIM AGREEMENT

The Israeli and Palestinian delegations will
negotiate an agreement on the interim period (the "Interim
Agreement")

The Interim Agreement shall specify, among other
things, the structure of the Council, the number of its members,
and the transfer of powers and responsibilities from the Israeli
military government and its Civil Administration to the Council.
The Interim Agreement shall also specify the Council's executive
authority, legislative authority in accordance with Article IX
below, and the independent Palestinian judicial organs.

The Interim Agreement shall include
arrangements, to be implemented upon the inauguration of the
Council, for the assumption by the Council of all of the powers and
responsibilities transferred previously in accordance with Article
VI above.

In order to enable the Council to promote
economic growth, upon its inauguration, the Council will establish,
among other things, a Palestinian Electricity Authority, a Gaza Sea
Port Authority, a Palestinian Development Bank, a Palestinian
Export Promotion Board, a Palestinian Environmental Authority, a
Palestinian Land Authority and a Palestinian Water Administration
Authority, and any other Authorities agreed upon, in accordance
with the Interim Agreement that will specify their powers and
responsibilities.

After the inauguration of the Council, the Civil
Administration will be dissolved, and the Israeli military
government will be withdrawn.

Article VIII

PUBLIC ORDER AND SECURITY

In order to guarantee public order and internal
security for the Palestinians of the West Bank and the Gaza Strip,
the Council will establish a strong police force, while Israel will
continue to carry the responsibility for defending against external
threats, as well as the responsibility for overall security of
Israelis for the purpose of safeguarding their internal security
and public order.

Article IX

LAWS AND MILITARY ORDERS

The Council will be empowered to legislate, in
accordance with the Interim Agreement, within all authorities
transferred to it.

Both parties will review jointly laws and
military orders presently in force in remaining spheres.

Article X

JOINT ISRAELI-PALESTINIAN LIAISON COMMITTEE

In order to provide for a smooth implementation
of this Declaration of Principles and any subsequent agreements
pertaining to the interim period, upon the entry into force of this
Declaration of Principles, a Joint Israeli-Palestinian Liaison
Committee will be established in order to deal with issues
requiring coordination, other issues of common interest, and
disputes.

Article XI

ISRAELI-PALESTINIAN COOPERATION IN ECONOMIC
FIELDS

Recognizing the mutual benefit of cooperation in
promoting the development of the West Bank, the Gaza Strip and
Israel, upon the entry into force of this Declaration of
Principles, an Israeli-Palestinian Economic Cooperation Committee
will be established in order to develop and implement in a
cooperative manner the programs identified in the protocols
attached as Annex III and Annex IV .

Article XII

LIAISON AND COOPERATION WITH JORDAN AND
EGYPT

The two parties will invite the Governments of
Jordan and Egypt to participate in establishing further liaison and
cooperation arrangements between the Government of Israel and the
Palestinian representatives, on the one hand, and the Governments
of Jordan and Egypt, on the other hand, to promote cooperation
between them. These arrangements will include the constitution of a
Continuing Committee that will decide by agreement on the
modalities of admission of persons displaced from the West Bank and
Gaza Strip in 1967, together with necessary measures to prevent
disruption and disorder. Other matters of common concern will be
dealt with by this Committee.

Article XIII

REDEPLOYMENT OF ISRAELI FORCES

After the entry into force of this Declaration
of Principles, and not later than the eve of elections for the
Council, a redeployment of Israeli military forces in the West Bank
and the Gaza Strip will take place, in addition to withdrawal of
Israeli forces carried out in accordance with Article XIV.

In redeploying its military forces, Israel will
be guided by the principle that its military forces should be
redeployed outside populated areas.

Further redeployments to specified locations
will be gradually implemented commensurate with the assumption of
responsibility for public order and internal security by the
Palestinian police force pursuant to Article VIII above.

Article XIV

ISRAELI WITHDRAWAL FROM THE GAZA STRIP AND
JERICHO AREA

Israel will withdraw from the Gaza Strip and
Jericho area, as detailed in the protocol attached as Annex II.

Article XV

RESOLUTION OF DISPUTES

Disputes arising out of the application or
interpretation of this Declaration of Principles. Or any subsequent
agreements pertaining to the interim period, shall be resolved by
negotiations through the Joint Liaison Committee to be established
pursuant to Article X above.

Disputes which cannot be settled by negotiations
may be resolved by a mechanism of conciliation to be agreed upon by
the parties.

The parties may agree to submit to arbitration
disputes relating to the interim period, which cannot be settled
through conciliation. To this end, upon the agreement of both
parties, the parties will establish an Arbitration Committee.

Article XVI

ISRAELI-PALESTINIAN COOPERATION CONCERNING
REGIONAL PROGRAMS

Both parties view the multilateral working
groups as an appropriate instrument for promoting a "Marshall
Plan", the regional programs and other programs, including special
programs for the West Bank and Gaza Strip, as indicated in the
protocol attached as Annex IV .

Article XVII

MISCELLANEOUS PROVISIONS

This Declaration of Principles will enter into
force one month after its signing.

All protocols annexed to this Declaration of
Principles and Agreed Minutes pertaining thereto shall be regarded
as an integral part hereof.

Done at Washington, D.C., this thirteenth day of
September, 1993.

For the Government of Israel

For the P.L.O.

Witnessed By:

The United States of America

The Russian Federation

ANNEX I

PROTOCOL ON THE MODE AND CONDITIONS OF
ELECTIONS

Palestinians of Jerusalem who live there will
have the right to participate in the election process, according to
an agreement between the two sides.

In addition, the election agreement should
cover, among other things, the following issues:

(a) the system of elections;

(b) the mode of the agreed supervision and international
observation and their personal composition; and

(c) rules and regulations regarding election campaign, including
agreed arrangements for the organizing of mass media, and the
possibility of licensing a broadcasting and TV station.

The future status of displaced Palestinians who
were registered on 4th June 1967 will not be prejudiced because
they are unable to participate in the election process due to
practical reasons.

ANNEX II

PROTOCOL ON WITHDRAWAL OF ISRAELI FORCES FROM
THE GAZA STRIP AND JERICHO AREA

The two sides will conclude and sign within two
months from the date of entry into force of this Declaration of
Principles, an agreement on the withdrawal of Israeli military
forces from the Gaza Strip and Jericho area. This agreement will
include comprehensive arrangements to apply in the Gaza Strip and
the Jericho area subsequent to the Israeli withdrawal.

Israel will implement an accelerated and
scheduled withdrawal of Israeli military forces from the Gaza Strip
and Jericho area, beginning immediately with the signing of the
agreement on the Gaza Strip and Jericho area and to be completed
within a period not exceeding four months after the signing of this
agreement.

The above agreement will include, among other
things:

(a) Arrangements for a smooth and peaceful transfer of authority
from the Israeli military government and its Civil Administration
to the Palestinian representatives.

(b) Structure, powers and responsibilities of the Palestinian
authority in these areas, except: external security, settlements,
Israelis, foreign relations, and other mutually agreed
matters.

(c) Arrangements for the assumption of internal security and public
order by the Palestinian police force consisting of police officers
recruited locally and from abroad holding Jordanian passports and
Palestinian documents issued by Egypt). Those who will participate
in the Palestinian police force coming from abroad should be
trained as police and police officers.

(d) A temporary international or foreign presence, as agreed
upon.

(e) Establishment of a joint Palestinian-Israeli Coordination and
Cooperation Committee for mutual security purposes.

(f) An economic development and stabilization program, including
the establishment of an Emergency Fund, to encourage foreign
investment, and financial and economic support. Both sides will
coordinate and cooperate jointly and unilaterally with regional and
international parties to support these aims.

(g) Arrangements for a safe passage for persons and transportation
between the Gaza Strip and Jericho area.

The above agreement will include arrangements
for coordination between both parties regarding passages:

(a) Gaza - Egypt; and

(b) Jericho - Jordan.

The offices responsible for carrying out the
powers and responsibilities of the Palestinian authority under this
Annex II and Article VI of the Declaration of Principles will be
located in the Gaza Strip and in the Jericho area pending the
inauguration of the Council.

Other than these agreed arrangements, the status
of the Gaza Strip and Jericho area will continue to be an integral
part of the West Bank and Gaza Strip, and will not be changed in
the interim period.

ANNEX III

PROTOCOL ON ISRAELI-PALESTINIAN COOPERATION IN
ECONOMIC AND DEVELOPMENT PROGRAMS

The two sides agree to establish an
Israeli-Palestinian continuing Committee for Economic Cooperation,
focusing, among other things, on the following:

Cooperation in the field of water, including a
Water Development Program prepared by experts from both sides,
which will also specify the mode of cooperation in the management
of water resources in the West Bank and Gaza Strip, and will
include proposals for studies and plans on water rights of each
party, as well as on the equitable utilization of joint water
resources for implementation in and beyond the interim period.

Cooperation in the field of electricity,
including an Electricity Development Program, which will also
specify the mode of cooperation for the production, maintenance,
purchase and sale of electricity resources.

Cooperation in the field of energy, including an
Energy Development Program, which will provide for the exploitation
of oil and gas for industrial purposes, particularly in the Gaza
Strip and in the Negev, and will encourage further joint
exploitation of other energy resources. This Program may also
provide for the construction of a Petrochemical industrial complex
in the Gaza Strip and the construction of oil and gas
pipelines.

Cooperation in the field of finance, including a
Financial Development and Action Program for the encouragement of
international investment in the West Bank and the Gaza Strip, and
in Israel, as well as the establishment of a Palestinian
Development Bank.

Cooperation in the field of transport and
communications, including a Program, which will define guidelines
for the establishment of a Gaza Sea Port Area, and will provide for
the establishing of transport and communications lines to and from
the West Bank and the Gaza Strip to Israel and to other countries.
In addition, this Program will provide for carrying out the
necessary construction of roads, railways, communications lines,
etc.

Cooperation in the field of trade, including
studies, and Trade Promotion Programs, which will encourage local,
regional and inter-regional trade, as well as a feasibility study
of creating free trade zones in the Gaza Strip and in Israel,
mutual access to these zones, and cooperation in other areas
related to trade and commerce.

Cooperation in the field of industry, including
Industrial Development Programs, which will provide for the
establishment of joint Israeli-Palestinian Industrial Research and
Development Centers, will promote Palestinian-Israeli joint
ventures, and provide guidelines for cooperation in the textile,
food, pharmaceutical, electronics, diamonds, computer and
science-based industries.

A program for cooperation in, and regulation of,
labor relations and cooperation in social welfare issues.

A Human Resources Development and Cooperation
Plan, providing for joint Israeli-Palestinian workshops and
seminars, and for the establishment of joint vocational training
centers, research institutes and data banks.

An Environmental Protection Plan, providing for
joint and/or coordinated measures in this sphere.

A program for developing coordination and
cooperation in the field of communication and media.

Any other programs of mutual interest.

ANNEX IV

PROTOCOL ON ISRAELI-PALESTINIAN COOPERATION
CONCERNING REGIONAL DEVELOPMENT PROGRAMS

The two sides will cooperate in the context of
the multilateral peace efforts in promoting a Development Program
for the region, including the West Bank and the Gaza Strip, to be
initiated by the G-7. The parties will request the G-7 to seek the
participation in this program of other interested states, such as
members of the Organisation for Economic Cooperation and
Development, regional Arab states and institutions, as well as
members of the private sector.

The Development Program will consist of two
elements:

(a) an Economic Development Program for the West Bank and the Gaza
Strip.

(b) a Regional Economic Development Program.

A. The Economic Development Program for the West Bank and the Gaza
Strip will consist of the following elements:

1. A Social Rehabilitation Program, including a Housing and
Construction Program.

2. A Small and Medium Business Development Plan.

3. An Infrastructure Development Program (water, electricity,
transportation and communications, etc.)

4. A Human Resources Plan.

5. Other programs.

B. The Regional Economic Development Program may consist of the
following elements:

1. The establishment of a Middle East Development Fund, as a first
step, and a Middle East Development Bank, as a second step.

2. The development of a joint Israeli-Palestinian-Jordanian Plan
for coordinated exploitation of the Dead Sea area.

3. The Mediterranean Sea (Gaza) - Dead Sea Canal.

4. Regional Desalinization and other water development
projects.

5. A regional plan for agricultural development, including a
coordinated regional effort for the prevention of
desertification.

6. Interconnection of electricity grids.

7. Regional cooperation for the transfer, distribution and
industrial exploitation of gas, oil and other energy
resources.

8. A Regional Tourism, Transportation and Telecommunications
Development Plan.

9. Regional cooperation in other spheres.

The two sides will encourage the multilateral
working groups, and will coordinate towards their success. The two
parties will encourage intersessional activities, as well as
pre-feasibility and feasibility studies, within the various
multilateral working groups.

AGREED MINUTES TO THE DECLARATION OF
PRINCIPLES ON INTERIM SELF-GOVERNMENT ARRANGEMENTS

A. GENERAL UNDERSTANDINGS AND
AGREEMENTS

Any powers and responsibilities transferred to
the Palestinians pursuant to the Declaration of Principles prior to
the inauguration of the Council will be subject to the same
principles pertaining to Article IV, as set out in these Agreed
Minutes below.

B. SPECIFIC UNDERSTANDINGS AND
AGREEMENTS

Article IV

It is understood that:

Jurisdiction of the Council will cover West Bank
and Gaza Strip territory, except for issues that will be negotiated
in the permanent status negotiations: Jerusalem, settlements,
military locations, and Israelis.

The Council's jurisdiction will apply with
regard to the agreed powers, responsibilities, spheres and
authorities transferred to it.

Article VI (2)

It is agreed that the transfer of authority will
be as follows:

The Palestinian side will inform the Israeli
side of the names of the authorised Palestinians who will assume
the powers, authorities and responsibilities that will be
transferred to the Palestinians according to the Declaration of
Principles in the following fields: education and culture, health,
social welfare, direct taxation, tourism, and any other authorities
agreed upon.

It is understood that the rights and obligations
of these offices will not be affected.

Each of the spheres described above will
continue to enjoy existing budgetary allocations in accordance with
arrangements to be mutually agreed upon. These arrangements also
will provide for the necessary adjustments required in order to
take into account the taxes collected by the direct taxation
office.

Upon the execution of the Declaration of
Principles, the Israeli and Palestinian delegations will
immediately commence negotiations on a detailed plan for the
transfer of authority on the above offices in accordance with the
above understandings.

Article VII (2)

The Interim Agreement will also include
arrangements for coordination and cooperation.

Article VII (5)

The withdrawal of the military government will
not prevent Israel from exercising the powers and responsibilities
not transferred to the Council.

Article VIII

It is understood that the Interim Agreement will
include arrangements for cooperation and coordination between the
two parties in this regard. It is also agreed that the transfer of
powers and responsibilities to the Palestinian police will be
accomplished in a phased manner, as agreed in the Interim
Agreement.

Article X

It is agreed that, upon the entry into force of
the Declaration of Principles, the Israeli and Palestinian
delegations will exchange the names of the individuals designated
by them as members of the Joint Israeli-Palestinian Liaison
Committee.

It is further agreed that each side will have an
equal number of members in the Joint Committee. The Joint Committee
will reach decisions by agreement. The Joint Committee may add
other technicians and experts, as necessary. The Joint Committee
will decide on the frequency and place or places of its
meetings.

Annex II

It is understood that, subsequent to the Israeli
withdrawal, Israel will continue to be responsible for external
security, and for internal security and public order of settlements
and Israelis. Israeli military forces and civilians may continue to
use roads freely within the Gaza Strip and the Jericho area.

Done at Washington, D.C., this thirteenth day of
September, 1993.

For the Government of Israel

For the P.L.O.

Witnessed By:

The United States of America

The Russian Federation
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 Israeli-Palestinian
Interim Agreement on the West Bank and the Gaza Strip

Washington, D.C., September 28,
1995






The Government of the State of Israel and the
Palestine Liberation Organization (hereinafter "the PLO"), the
representative of the Palestinian people;

PREAMBLE

WITHIN the framework of the Middle East peace
process initiated at Madrid in October 1991;

REAFFIRMING their determination to put an end to
decades of confrontation and to live in peaceful coexistence,
mutual dignity and security, while recognizing their mutual
legitimate and political rights;

REAFFIRMING their desire to achieve a just,
lasting and comprehensive peace settlement and historic
reconciliation through the agreed political process;

RECOGNIZING that the peace process and the new
era that it has created, as well as the new relationship
established between the two Parties as described above, are
irreversible, and the determination of the two Parties to maintain,
sustain and continue the peace process;

RECOGNIZING that the aim of the
Israeli-Palestinian negotiations within the current Middle East
peace process is, among other things, to establish a Palestinian
Interim Self-Government Authority, i.e. the elected Council
(hereinafter "the Council" or "the Palestinian Council"), and the
elected Ra'ees of the Executive Authority, for the Palestinian
people in the West Bank and the Gaza Strip, for a transitional
period not exceeding five years from the date of signing the
Agreement on the Gaza Strip and the Jericho Area (hereinafter "the
Gaza-Jericho Agreement") on May 4, 1994, leading to a permanent
settlement based on Security Council Resolutions 242 and 338;

REAFFIRMING their understanding that the interim
self-government arrangements contained in this Agreement are an
integral part of the whole peace process, that the negotiations on
the permanent status, that will start as soon as possible but not
later than May 4, 1996, will lead to the implementation of Security
Council Resolutions 242 and 338, and that the Interim Agreement
shall settle all the issues of the interim period and that no such
issues will be deferred to the agenda of the permanent status
negotiations;

REAFFIRMING their adherence to the mutual
recognition and commitments expressed in the letters dated
September 9, 1993, signed by and exchanged between the Prime
Minister of Israel and the Chairman of the PLO;

DESIROUS of putting into effect the Declaration
of Principles on Interim Self-Government Arrangements signed at
Washington, D.C. on September 13, 1993, and the Agreed Minutes
thereto (hereinafter "the DOP") and in particular Article III and
Annex I concerning the holding of direct, free and general
political elections for the Council and the Ra'ees of the Executive
Authority in order that the Palestinian people in the West Bank,
Jerusalem and the Gaza Strip may democratically elect accountable
representatives;

RECOGNIZING that these elections will constitute
a significant interim preparatory step toward the realization of
the legitimate rights of the Palestinian people and their just
requirements and will provide a democratic basis for the
establishment of Palestinian institutions;

REAFFIRMING their mutual commitment to act, in
accordance with this Agreement, immediately, efficiently and
effectively against acts or threats of terrorism, violence or
incitement, whether committed by Palestinians or Israelis;

FOLLOWING the Gaza-Jericho Agreement; the
Agreement on Preparatory Transfer of Powers and Responsibilities
signed at Erez on August 29, 1994 (hereinafter "the Preparatory
Transfer Agreement"); and the Protocol on Further Transfer of
Powers and Responsibilities signed at Cairo on August 27, 1995
(hereinafter "the Further Transfer Protocol"); which three
agreements will be superseded by this Agreement;

HEREBY AGREE as follows:


CHAPTER I - THE COUNCIL

ARTICLE I

TRANSFER OF AUTHORITY

Israel shall transfer powers and
responsibilities as specified in this Agreement from the Israeli
military government and its Civil Administration to the Council in
accordance with this Agreement. Israel shall continue to exercise
powers and responsibilities not so transferred.

Pending the inauguration of the Council, the
powers and responsibilities transferred to the Council shall be
exercised by the Palestinian Authority established in accordance
with the Gaza-Jericho Agreement, which shall also have all the
rights, liabilities and obligations to be assumed by the Council in
this regard. Accordingly, the term "Council" throughout this
Agreement shall, pending the inauguration of the Council, be
construed as meaning the Palestinian Authority.

The transfer of powers and responsibilities to
the police force established by the Palestinian Council in
accordance with Article XIV below (hereinafter "the Palestinian
Police") shall be accomplished in a phased manner, as detailed in
this Agreement and in the Protocol concerning Redeployment and
Security Arrangements attached as Annex I to this Agreement
(hereinafter "Annex I").

As regards the transfer and assumption of
authority in civil spheres, powers and responsibilities shall be
transferred and assumed as set out in the Protocol Concerning Civil
Affairs attached as Annex III to this Agreement (hereinafter "Annex
III").

After the inauguration of the Council, the Civil
Administration in the West Bank will be dissolved, and the Israeli
military government shall be withdrawn. The withdrawal of the
military government shall not prevent it from exercising the powers
and responsibilities not transferred to the Council.

A Joint Civil Affairs Coordination and
Cooperation Committee (hereinafter "the CAC"), Joint Regional Civil
Affairs Subcommittees, one for the Gaza Strip and the other for the
West Bank, and District Civil Liaison Offices in the West Bank
shall be established in order to provide for coordination and
cooperation in civil affairs between the Council and Israel, as
detailed in Annex III.

The offices of the Council, and the offices of
its Ra'ees and its Executive Authority and other committees, shall
be located in areas under Palestinian territorial jurisdiction in
the West Bank and the Gaza Strip.

ARTICLE II

ELECTIONS

In order that the Palestinian people of the West
Bank and the Gaza Strip may govern themselves according to
democratic principles, direct, free and general political elections
will be held for the Council and the Ra'ees of the Executive
Authority of the Council in accordance with the provisions set out
in the Protocol concerning Elections attached as Annex II to this
Agreement (hereinafter "Annex II").

These elections will constitute a significant
interim preparatory step towards the realization of the legitimate
rights of the Palestinian people and their just requirements and
will provide a democratic basis for the establishment of
Palestinian institutions.

Palestinians of Jerusalem who live there may
participate in the election process in accordance with the
provisions contained in this Article and in Article VI of Annex II
(Election Arrangements concerning Jerusalem).

The elections shall be called by the Chairman of
the Palestinian Authority immediately following the signing of this
Agreement to take place at the earliest practicable date following
the redeployment of Israeli forces in accordance with Annex I, and
consistent with the requirements of the election timetable as
provided in Annex II, the Election Law and the Election
Regulations, as defined in Article I of Annex II.

ARTICLE III

STRUCTURE OF THE PALESTINIAN COUNCIL

The Palestinian Council and the Ra'ees of the
Executive Authority of the Council constitute the Palestinian
Interim Self-Government Authority, which will be elected by the
Palestinian people of the West Bank, Jerusalem and the Gaza Strip
for the transitional period agreed in Article I of the DOP.

The Council shall possess both legislative power
and executive power, in accordance with Articles VII and IX of the
DOP. The Council shall carry out and be responsible for all the
legislative and executive powers and responsibilities transferred
to it under this Agreement. The exercise of legislative powers
shall be in accordance with Article XVIII of this Agreement
(Legislative Powers of the Council).

The Council and the Ra'ees of the Executive
Authority of the Council shall be directly and simultaneously
elected by the Palestinian people of the West Bank, Jerusalem and
the Gaza Strip, in accordance with the provisions of this Agreement
and the Election Law and Regulations, which shall not be contrary
to the provisions of this Agreement.

The Council and the Ra'ees of the Executive
Authority of the Council shall be elected for a transitional period
not exceeding five years from the signing of the Gaza-Jericho
Agreement on May 4, 1994.

Immediately upon its inauguration, the Council
will elect from among its members a Speaker. The Speaker will
preside over the meetings of the Council, administer the Council
and its committees, decide on the agenda of each meeting, and lay
before the Council proposals for voting and declare their
results.

The jurisdiction of the Council shall be as
determined in Article XVII of this Agreement (Jurisdiction).

The organization, structure and functioning of
the Council shall be in accordance with this Agreement and the
Basic Law for the Palestinian Interim Self-government Authority,
which Law shall be adopted by the Council. The Basic Law and any
regulations made under it shall not be contrary to the provisions
of this Agreement.

The Council shall be responsible under its
executive powers for the offices, services and departments
transferred to it and may establish, within its jurisdiction,
ministries and subordinate bodies, as necessary for the fulfillment
of its responsibilities.

The Speaker will present for the Council's
approval proposed internal procedures that will regulate, among
other things, the decision-making processes of the Council.

ARTICLE IV

SIZE OF THE COUNCIL

The Palestinian Council shall be composed of 82
representatives and the Ra'ees of the Executive Authority, who will
be directly and simultaneously elected by the Palestinian people of
the West Bank, Jerusalem and the Gaza Strip.

ARTICLE V

THE EXECUTIVE AUTHORITY OF THE COUNCIL

The Council will have a committee that will
exercise the executive authority of the Council, formed in
accordance with paragraph 4 below (hereinafter "the Executive
Authority").

The Executive Authority shall be bestowed with
the executive authority of the Council and will exercise it on
behalf of the Council. It shall determine its own internal
procedures and decision making processes.

The Council will publish the names of the
members of the Executive Authority immediately upon their initial
appointment and subsequent to any changes.

(a) The Ra'ees of the Executive Authority shall
be an ex officio member of the Executive Authority.

(b). All of the other members of the Executive Authority, except as
provided in subparagraph c. below, shall be members of the Council,
chosen and proposed to the Council by the Ra'ees of the Executive
Authority and approved by the Council.

(c). The Ra'ees of the Executive Authority shall have the right to
appoint some persons, in number not exceeding twenty percent of the
total membership of the Executive Authority, who are not members of
the Council, to exercise executive authority and participate in
government tasks. Such appointed members may not vote in meetings
of the Council.

(d). Non-elected members of the Executive Authority must have a
valid address in an area under the jurisdiction of the Council.

ARTICLE VI

OTHER COMMITTEES OF THE COUNCIL

The Council may form small committees to
simplify the proceedings of the Council and to assist in
controlling the activity of its Executive Authority.

Each committee shall establish its own
decision-making processes within the general framework of the
organization and structure of the Council.

ARTICLE VII

OPEN GOVERNMENT

All meetings of the Council and of its
committees, other than the Executive Authority, shall be open to
the public, except upon a resolution of the Council or the relevant
committee on the grounds of security, or commercial or personal
confidentiality.

Participation in the deliberations of the
Council, its committees and the Executive Authority shall be
limited to their respective members only. Experts may be invited to
such meetings to address specific issues on an ad hoc basis.

ARTICLE VIII

JUDICIAL REVIEW

Any person or organization affected by any act
or decision of the Ra'ees of the Executive Authority of the Council
or of any member of the Executive Authority, who believes that such
act or decision exceeds the authority of the Ra'ees or of such
member, or is otherwise incorrect in law or procedure, may apply to
the relevant Palestinian Court of Justice for a review of such
activity or decision.

ARTICLE IX

POWERS AND RESPONSIBILITIES OF THE COUNCIL

Subject to the provisions of this Agreement, the
Council will, within its jurisdiction, have legislative powers as
set out in Article XVIII of this Agreement, as well as executive
powers.

The executive power of the Palestinian Council
shall extend to all matters within its jurisdiction under this
Agreement or any future agreement that may be reached between the
two Parties during the interim period. It shall include the power
to formulate and conduct Palestinian policies and to supervise
their implementation, to issue any rule or regulation under powers
given in approved legislation and administrative decisions
necessary for the realization of Palestinian self-government, the
power to employ staff, sue and be sued and conclude contracts, and
the power to keep and administer registers and records of the
population, and issue certificates, licenses and documents.

The Palestinian Council's executive decisions
and acts shall be consistent with the provisions of this
Agreement.

The Palestinian Council may adopt all necessary
measures in order to enforce the law and any of its decisions, and
bring proceedings before the Palestinian courts and tribunals.

(a) In accordance with the DOP, the Council will
not have powers and responsibilities in the sphere of foreign
relations, which sphere includes the establishment abroad of
embassies, consulates or other types of foreign missions and posts
or permitting their establishment in the West Bank or the Gaza
Strip, the appointment of or admission of diplomatic and consular
staff, and the exercise of diplomatic functions.

(b) Notwithstanding the provisions of this paragraph, the PLO may
conduct negotiations and sign agreements with states or
international organizations for the benefit of the Council in the
following cases only:

(1) economic agreements, as specifically provided in Annex V of
this Agreement:

(2) agreements with donor countries for the purpose of implementing
arrangements for the provision of assistance to the Council,

(3) agreements for the purpose of implementing the regional
development plans detailed in Annex IV of the DOP or in agreements
entered into in the framework of the multilateral negotiations,
and

(4) cultural, scientific and educational agreements. Dealings
between the Council and representatives of foreign states and
international organizations, as well as the establishment in the
West Bank and the Gaza Strip of representative offices other than
those described in subparagraph 5.a above, for the purpose of
implementing the agreements referred to in subparagraph 5.b above,
shall not be considered foreign relations.

Subject to the provisions of this Agreement, the
Council shall, within its jurisdiction, have an independent
judicial system composed of independent Palestinian courts and
tribunals.


CHAPTER 2 - REDEPLOYMENT AND SECURITY
ARRANGEMENTS

ARTICLE X

REDEPLOYMENT OF ISRAELI MILITARY FORCES

The first phase of the Israeli military forces
redeployment will cover populated areas in the West Bank - cities,
towns, villages, refugee camps and hamlets - as set out in Annex I,
and will be completed prior to the eve of the Palestinian
elections, i.e., 22 days before the day of the elections.

Further redeployments of Israeli military forces
to specified military locations will commence after the
inauguration of the Council and will be gradually implemented
commensurate with the assumption of responsibility for public order
and internal security by the Palestinian Police, to be completed
within 18 months from the date of the inauguration of the Council
as detailed in Articles XI (Land) and XIII (Security), below and in
Annex I.

The Palestinian Police shall be deployed and
shall assume responsibility for public order and internal security
for Palestinians in a phased manner in accordance with XIII
(Security) below and Annex I.

Israel shall continue to carry the
responsibility for external security, as well as the responsibility
for overall security of Israelis for the purpose of safeguarding
their internal security and public order.

For the purpose of this Agreement, "Israeli
military forces" includes Israel Police and other Israeli security
forces.

ARTICLE XI

LAND

The two sides view the West Bank and the Gaza
Strip as a single territorial unit, the integrity and status of
which will be preserved during the interim period.

The two sides agree that West Bank and Gaza
Strip territory, except for issues that will be negotiated in the
permanent status negotiations, will come under the jurisdiction of
the Palestinian Council in a phased manner, to be completed within
18 months from the date of the inauguration of the Council, as
specified below:

(a) Land in populated areas (Areas A and B), including government
and Al Waqf land, will come under the jurisdiction of the Council
during the first phase of redeployment.

(b) All civil powers and responsibilities, including planning and
zoning, in Areas A and B, set out in Annex III, will be transferred
to and assumed by the Council during the first phase of
redeployment.

(c) In Area C, during the first phase of redeployment Israel will
transfer to the Council civil powers and responsibilities not
relating to territory, as set out in Annex III.

(d) The further redeployments of Israeli military forces to
specified military locations will be gradually implemented in
accordance with the DOP in three phases, each to take place after
an interval of six months, after the inauguration of the Council,
to be completed within 18 months from the date of the inauguration
of the Council.

(e) During the further redeployment phases to be completed within
18 months from the date of the inauguration of the Council, powers
and responsibilities relating to territory will be transferred
gradually to Palestinian jurisdiction that will cover West Bank and
Gaza Strip territory, except for the issues that will be negotiated
in the permanent status negotiations.

(f) The specified military locations referred to in Article X,
paragraph 2 above will be determined in the further redeployment
phases, within the specified time-frame ending not later than 18
months from the date of the inauguration of the Council, and will
be negotiated in the permanent status negotiations.

For the purpose of this Agreement and until the
completion of the first phase of the further redeployments:

(a) "Area A" means the populated areas delineated by a red line and
shaded in brown on attached map No. 1;

(b) "Area B" means the populated areas delineated by a red line and
shaded in yellow on attached map No. 1, and the built-up area of
the hamlets listed in Appendix 6 to Annex I, and

(c) "Area C" means areas of the West Bank outside Areas A and B,
which, except for the issues that will be negotiated in the
permanent status negotiations, will be gradually transferred to
Palestinian jurisdiction in accordance with this Agreement.

ARTICLE XII

ARRANGEMENTS FOR SECURITY AND PUBLIC ORDER

In order to guarantee public order and internal
security for the Palestinians of the West Bank and the Gaza Strip,
the Council shall establish a strong police force as set out in
Article XIV below. Israel shall continue to carry the
responsibility for defense against external threats, including the
responsibility for protecting the Egyptian and Jordanian borders,
and for defense against external threats from the sea and from the
air, as well as the responsibility for overall security of Israelis
and Settlements, for the purpose of safeguarding their internal
security and public order, and will have all the powers to take the
steps necessary to meet this responsibility.

Agreed security arrangements and coordination
mechanisms are specified in Annex I.

A Joint Coordination and Cooperation Committee
for Mutual Security Purposes (hereinafter "the JSC"), as well as
Joint Regional Security Committees (hereinafter "RSCs") and Joint
District Coordination Offices (hereinafter "DCOs"), are hereby
established as provided for in Annex I.

The security arrangements provided for in this
Agreement and in Annex I may be reviewed at the request of either
Party and may be amended by mutual agreement of the Parties.
Specific review arrangements are included in Annex I.

For the purpose of this Agreement, "the
Settlements" means, in the West Bank the settlements in Area C; and
in the Gaza Strip - the Gush Katif and Erez settlement areas, as
well as the other settlements in the Gaza Strip, as shown on
attached map No. 2.

ARTICLE XIII

SECURITY

The Council will, upon completion of the
redeployment of Israeli military forces in each district, as set
out in Appendix 1 to Annex I, assume the powers and
responsibilities for internal security and public order in Area A
in that district.

(a) There will be a complete redeployment of
Israeli military forces from Area B. Israel will transfer to the
Council and the Council will assume responsibility for public order
for Palestinians. Israel shall have the overriding responsibility
for security for the purpose of protecting Israelis and confronting
the threat of terrorism.

(b) In Area B the Palestinian Police shall assume the
responsibility for public order for Palestinians and shall be
deployed in order to accommodate the Palestinian needs and
requirements in the following manner:

(1) The Palestinian Police shall establish 25 police stations and
posts in towns, villages, and other places listed in Appendix 2 to
Annex I and as delineated on map No. 3. The West Bank RSC may agree
on the establishment of additional police stations and posts, if
required.

(2) The Palestinian Police shall be responsible for handling public
order incidents in which only Palestinians are involved.

(3) The Palestinian Police shall operate freely in populated places
where police stations and posts are located, as set out in
paragraph b(1) above.

(4) While the movement of uniformed Palestinian policemen in Area B
outside places where there is a Palestinian police station or post
will be carried out after coordination and confirmation through the
relevant DCO, three months after the completion of redeployment
from Area B, the DCOs may decide that movement of Palestinian
policemen from the police stations in Area B to Palestinian towns
and villages in Area B on roads that are used only by Palestinian
traffic will take place after notifying the DCO.

(5) The coordination of such planned movement prior to confirmation
through the relevant DCO shall include a scheduled plan, including
the number of policemen, as well as the type and number of weapons
and vehicles intended to take part. It shall also include details
of arrangements for ensuring continued coordination through
appropriate communication links, the exact schedule of movement to
the area of the planned operation, including the destination and
routes thereto, its proposed duration and the schedule for
returning to the police station or post.

The Israeli side of the DCO will provide the Palestinian side with
its response, following a request for movement of policemen in
accordance with this paragraph, in normal or routine cases within
one day and in emergency cases no later than 2 hours.

(6) The Palestinian Police and the Israeli military forces will
conduct joint security activities on the main roads as set out in
Annex I.

(7) The Palestinian Police will notify the West Bank RSC of the
names of the policemen, number plates of police vehicles and serial
numbers of weapons, with respect to each police station and post in
Area B.

(8) Further redeployments from Area C and transfer of internal
security responsibility to the Palestinian Police in Areas B and C
will be carried out in three phases, each to take place after an
interval of six months, to be completed 18 months after the
inauguration of the Council, except for the issues of permanent
status negotiations and of Israel's overall responsibility for
Israelis and borders.

(9) The procedures detailed in this paragraph will be reviewed
within six months of the completion of the first phase of
redeployment.

ARTICLE XIV

THE PALESTINIAN POLICE

The Council shall establish a strong police
force. The duties, functions, structure, deployment and composition
of the Palestinian Police, together with provisions regarding its
equipment and operation, as well as rules of conduct, are set out
in Annex I.

The Palestinian police force established under
the Gaza-Jericho Agreement will be fully integrated into the
Palestinian Police and will be subject to the provisions of this
Agreement.

Except for the Palestinian Police and the
Israeli military forces, no other armed forces shall be established
or operate in the West Bank and the Gaza Strip.

Except for the arms, ammunition and equipment of
the Palestinian Police described in Annex I, and those of the
Israeli military forces, no organization, group or individual in
the West Bank and the Gaza Strip shall manufacture, sell, acquire,
possess, import or otherwise introduce into the West Bank or the
Gaza Strip any firearms, ammunition, weapons, explosives, gunpowder
or any related equipment, unless otherwise provided for in Annex
I.

ARTICLE XV

Prevention of Hostile Acts

Both sides shall take all measures necessary in
order to prevent acts of terrorism, crime and hostilities directed
against each other, against individuals falling under the other's
authority and against their property and shall take legal measures
against offenders.

Specific provisions for the implementation of
this Article are set out in Annex I.

ARTICLE XVI

CONFIDENCE BUILDING MEASURES

With a view to fostering a positive and
supportive public atmosphere to accompany the implementation of
this Agreement, to establish a solid basis of mutual trust and good
faith, and in order to facilitate the anticipated cooperation and
new relations between the two peoples, both Parties agree to carry
out confidence building measures as detailed herewith:

Israel will release or turn over to the
Palestinian side, Palestinian detainees and prisoners, residents of
the West Bank and the Gaza Strip. The first stage of release of
these prisoners and detainees will take place on the signing of
this Agreement and the second stage will take place prior to the
date of the elections. There will be a third stage of release of
detainees and prisoners. Detainees and prisoners will be released
from among categories detailed in Annex VII (Release of Palestinian
Prisoners and Detainees). Those released will be free to return to
their homes in the West Bank and the Gaza Strip.

Palestinians who have maintained contact with
the Israeli authorities will not be subjected to acts of
harassment, violence, retribution or prosecution. Appropriate
ongoing measures will be taken, in coordination with Israel, in
order to ensure their protection.

Palestinians from abroad whose entry into the
West Bank and the Gaza Strip is approved pursuant to this
Agreement, and to whom the provisions of this Article are
applicable, will not be prosecuted for offenses committed prior to
September 13, 1993.


CHAPTER 3 - LEGAL AFFAIRS

ARTICLE XVII

JURISDICTION

In accordance with the DOP, the jurisdiction of
the Council will cover West Bank and Gaza Strip territory as a
single territorial unit, except for:

(a) issues that will be negotiated in the permanent status
negotiations: Jerusalem, settlements, specified military locations,
Palestinian refugees, borders, foreign relations and Israelis;
and

(b) powers and responsibilities not transferred to the Council.

Accordingly, the authority of the Council
encompasses all matters that fall within its territorial,
functional and personal jurisdiction, as follows:

(a) The territorial jurisdiction of the Council shall encompass
Gaza Strip territory, except for the Settlements and the Military
Installation Area shown on map No. 2, and West Bank territory,
except for Area C which, except for the issues that will be
negotiated in the permanent status negotiations, will be gradually
transferred to Palestinian jurisdiction in three phases, each to
take place after an interval of six months, to be completed 18
months after the inauguration of the Council. At this time, the
jurisdiction of the Council will cover West Bank and Gaza Strip
territory, except for the issues that will be negotiated in the
permanent status negotiations.

Territorial jurisdiction includes land, subsoil and territorial
waters, in accordance with the provisions of this Agreement.

(b) The functional jurisdiction of the Council extends to all
powers and responsibilities transferred to the Council, as
specified in this Agreement or in any future agreements that may be
reached between the Parties during the interim period.

(c) The territorial and functional jurisdiction of the Council will
apply to all persons, except for Israelis, unless otherwise
provided in this Agreement.

(d) Notwithstanding subparagraph a. above, the Council shall have
functional jurisdiction in Area C, as detailed in Article IV of
Annex III.

The Council has, within its authority,
legislative, executive and judicial powers and responsibilities, as
provided for in this Agreement.

(a) Israel, through its military government, has
the authority over areas that are not under the territorial
jurisdiction of the Council, powers and responsibilities not
transferred to the Council and Israelis.

(b) To this end, the Israeli military government shall retain the
necessary legislative, judicial and executive powers and
responsibilities, in accordance with international law. This
provision shall not derogate from Israel's applicable legislation
over Israelis in personam.

The exercise of authority with regard to the
electromagnetic sphere and air space shall be in accordance with
the provisions of this Agreement.

Without derogating from the provisions of this
Article, legal arrangements detailed in the Protocol Concerning
Legal Matters attached as Annex IV to this Agreement (hereinafter
"Annex IV") shall be observed. Israel and the Council may negotiate
further legal arrangements.

Israel and the Council shall cooperate on
matters of legal assistance in criminal and civil matters through a
legal committee (hereinafter "the Legal Committee"), hereby
established.

The Council's jurisdiction will extend gradually
to cover West Bank and Gaza Strip territory, except for the issues
to be negotiated in the permanent status negotiations, through a
series of redeployments of the Israeli military forces. The first
phase of the redeployment of Israeli military forces will cover
populated areas in the West Bank - cities, towns, refugee camps and
hamlets, as set out in Annex I - and will be completed prior to the
eve of the Palestinian elections, i.e. 22 days before the day of
the elections. Further redeployments of Israeli military forces to
specified military locations will commence immediately upon the
inauguration of the Council and will be effected in three phases,
each to take place after an interval of six months, to be concluded
no later than eighteen months from the date of the inauguration of
the Council.

ARTICLE XVIII

LEGISLATIVE POWERS OF THE COUNCIL

For the purposes of this Article, legislation
shall mean any primary and secondary legislation, including basic
laws, laws, regulations and other legislative acts.

The Council has the power, within its
jurisdiction as defined in Article XVII of this Agreement, to adopt
legislation.

While the primary legislative power shall lie in
the hands of the Council as a whole, the Ra'ees of the Executive
Authority of the Council shall have the following legislative
powers

(a) the power to initiate legislation or to present proposed
legislation to the Council;

(b) the power to promulgate legislation adopted by the Council;
and

(c) the power to issue secondary legislation, including
regulations, relating to any matters specified and within the scope
laid down in any primary legislation adopted by the Council.

(a) Legislation, including legislation which
amends or abrogates existing laws or military orders, which exceeds
the jurisdiction of the Council or which is otherwise inconsistent
with the provisions of the DOP, this Agreement, or of any other
agreement that may be reached between the two sides during the
interim period, shall have no effect and shall be void ab
initio.

(b) The Ra'ees of the Executive Authority of the Council shall not
promulgate legislation adopted by the Council if such legislation
falls under the provisions of this paragraph.

All legislation shall be communicated to the
Israeli side of the Legal Committee.

Without derogating from the provisions of
paragraph 4 above, the Israeli side of the Legal Committee may
refer for the attention of the Committee any legislation regarding
which Israel considers the provisions of paragraph 4 apply, in
order to discuss issues arising from such legislation. The Legal
Committee will consider the legislation referred to it at the
earliest opportunity.

ARTICLE XIX

HUMAN RIGHTS AND THE RULE OF LAW

Israel and the Council shall exercise their
powers and responsibilities pursuant to this Agreement with due
regard to internationally-accepted norms and principles of human
rights and the rule of law.

ARTICLE XX

RIGHTS, LIABILITIES AND OBLIGATIONS

(a) The transfer of powers and responsibilities
from the Israeli military government and its civil administration
to the Council, as detailed in Annex III, includes all related
rights, liabilities and obligations arising with regard to acts or
omissions which occurred prior to such transfer. Israel will cease
to bear any financial responsibility regarding such acts or
omissions and the Council will bear all financial responsibility
for these and for its own functioning.

(b) Any financial claim made in this regard against Israel will be
referred to the Council.

(c) Israel shall provide the Council with the information it has
regarding pending and anticipated claims brought before any court
or tribunal against Israel in this regard.

(d) Where legal proceedings are brought in respect of such a claim,
Israel will notify the Council and enable it to participate in
defending the claim and raise any arguments on its behalf.

(e) In the event that an award is made against Israel by any court
or tribunal in respect of such a claim, the Council shall
immediately reimburse Israel the full amount of the award.

(f) Without prejudice to the above, where a court or tribunal
hearing such a claim finds that liability rests solely with an
employee or agent who acted beyond the scope of the powers assigned
to him or her, unlawfully or with willful malfeasance, the Council
shall not bear financial responsibility.

(a) Notwithstanding the provisions of paragraphs
1.d through 1.f above, each side may take the necessary measures,
including promulgation of legislation, in order to ensure that such
claims by Palestinians including pending claims in which the
hearing of evidence has not yet begun, are brought only before
Palestinian courts or tribunals in the West Bank and the Gaza
Strip, and are not brought before or heard by Israeli courts or
tribunals.

(b) Where a new claim has been brought before a Palestinian court
or tribunal subsequent to the dismissal of the claim pursuant to
subparagraph a. above, the Council shall defend it and, in
accordance with subparagraph 1.a above, in the event that an award
is made for the plaintiff, shall pay the amount of the award.

(c) The Legal Committee shall agree on arrangements for the
transfer of all materials and information needed to enable the
Palestinian courts or tribunals to hear such claims as referred to
in subparagraph b. above, and, when necessary, for the provision of
legal assistance by Israel to the Council in defending such
claims.

The transfer of authority in itself shall not
affect rights, liabilities and obligations of any person or legal
entity, in existence at the date of signing of this Agreement.

The Council, upon its inauguration, will assume
all the rights, liabilities and obligations of the Palestinian
Authority.

For the purpose of this Agreement, "Israelis"
also includes Israeli statutory agencies and corporations
registered in Israel.

ARTICLE XXI

SETTLEMENT OF DIFFERENCES AND DISPUTES

Any difference relating to the application of
this Agreement shall be referred to the appropriate coordination
and cooperation mechanism established under this Agreement. The
provisions of Article XV of the DOP shall apply to any such
difference which is not settled through the appropriate
coordination and cooperation mechanism, namely:

Disputes arising out of the application or
interpretation of this Agreement or any related agreements
pertaining to the interim period shall be settled through the
Liaison Committee.

Disputes which cannot be settled by negotiations
may be settled by a mechanism of conciliation to be agreed between
the Parties.

The Parties may agree to submit to arbitration
disputes relating to the interim period, which cannot be settled
through conciliation. To this end, upon the agreement of both
Parties, the Parties will establish an Arbitration Committee.


CHAPTER 4 - COOPERATION

ARTICLE XXII

RELATIONS BETWEEN ISRAEL AND THE COUNCIL

Israel and the Council shall seek to foster
mutual understanding and tolerance and shall accordingly abstain
from incitement, including hostile propaganda, against each other
and, without derogating from the principle of freedom of
expression, shall take legal measures to prevent such incitement by
any organizations, groups or individuals within their
jurisdiction.

Israel and the Council will ensure that their
respective educational systems contribute to the peace between the
Israeli and Palestinian peoples and to peace in the entire region,
and will refrain from the introduction of any motifs that could
adversely affect the process of reconciliation.

Without derogating from the other provisions of
this Agreement, Israel and the Council shall cooperate in combating
criminal activity which may affect both sides, including offenses
related to trafficking in illegal drugs and psychotropic
substances, smuggling, and offenses against property, including
offenses related to vehicles.

ARTICLE XXIII

COOPERATION WITH REGARD TO TRANSFER OF POWERS
AND RESPONSIBILITIES

In order to ensure a smooth, peaceful and
orderly transfer of powers and responsibilities, the two sides will
cooperate with regard to the transfer of security powers and
responsibilities in accordance with the provisions of Annex I, and
the transfer of civil powers and responsibilities in accordance
with the provisions of Annex III.

ARTICLE XXIV

ECONOMIC RELATIONS

The economic relations between the two sides are
set out in the Protocol on Economic Relations signed in Paris on
April 29, 1994, and the Appendices thereto, and the Supplement to
the Protocol on Economic Relations all attached as Annex V, and
will be governed by the relevant provisions of this Agreement and
its Annexes.

ARTICLE XXV

COOPERATION PROGRAMS

The Parties agree to establish a mechanism to
develop programs of cooperation between them. Details of such
cooperation are set out in Annex VI.

A Standing Cooperation Committee to deal with
issues arising in the context of this cooperation is hereby
established as provided for in Annex VI.

ARTICLE XXVI

THE JOINT ISRAELI-PALESTINIAN LIAISON
COMMITTEE

The Liaison Committee established pursuant to
Article X of the DOP shall ensure the smooth implementation of this
Agreement. It shall deal with issues requiring coordination, other
issues of common interest and disputes.

The Liaison Committee shall be composed of an
equal number of members from each Party. It may add other
technicians and experts as necessary.

The Liaison Committee shall adopt its rules of
procedures, including the frequency and place or places of its
meetings.

The Liaison Committee shall reach its decisions
by agreement.

The Liaison Committee shall establish a
subcommittee that will monitor and steer the implementation of this
Agreement (hereinafter "the Monitoring and Steering Committee"). It
will function as follows:

(a) The Monitoring and Steering Committee will, on an ongoing
basis, monitor the implementation of this Agreement, with a view to
enhancing the cooperation and fostering the peaceful relations
between the two sides.

(b) The Monitoring and Steering Committee will steer the activities
of the various joint committees established in this Agreement (the
JSC, the CAC, the Legal Committee, the Joint Economic Committee and
the Standing Cooperation Committee) concerning the ongoing
implementation of the Agreement, and will report to the Liaison
Committee.

(c) The Monitoring and Steering Committee will be composed of the
heads of the various committees mentioned above.

(d) The two heads of the Monitoring and Steering Committee will
establish its rules of procedures, including the frequency and
places of its meetings.

ARTICLE XXVII

LIAISON AND COOPERATION WITH JORDAN AND
EGYPT

Pursuant to Article XII of the DOP, the two
Parties have invited the Governments of Jordan and Egypt to
participate in establishing further liaison and cooperation
arrangements between the Government of Israel and the Palestinian
representatives on the one hand, and the Governments of Jordan and
Egypt on the other hand, to promote cooperation between them. As
part of these arrangements a Continuing Committee has been
constituted and has commenced its deliberations.

The Continuing Committee shall decide by
agreement on the modalities of admission of persons displaced from
the West Bank and the Gaza Strip in 1967, together with necessary
measures to prevent disruption and disorder.

The Continuing Committee shall also deal with
other matters of common concern.

ARTICLE XXVIII

MISSING PERSONS

Israel and the Council shall cooperate by
providing each other with all necessary assistance in the conduct
of searches for missing persons and bodies of persons which have
not been recovered, as well as by providing information about
missing persons.

The PLO undertakes to cooperate with Israel and
to assist it in its efforts to locate and to return to Israel
Israeli soldiers who are missing in action and the bodies of
soldiers which have not been recovered.


CHAPTER 5 - MISCELLANEOUS
PROVISIONS

ARTICLE XXIX

SAFE PASSAGE BETWEEN THE WEST BANK AND THE GAZA
STRIP

Arrangements for safe passage of persons and
transportation between the West Bank and the Gaza Strip are set out
in Annex I.

ARTICLE XXX

PASSAGES

Arrangements for coordination between Israel and
the Council regarding passage to and from Egypt and Jordan, as well
as any other agreed international crossings, are set out in Annex
I.

ARTICLE XXXI

FINAL CLAUSES

This Agreement shall enter into force on the
date of its signing.

The Gaza-Jericho Agreement, except for Article
XX (Confidence-Building Measures), the Preparatory Transfer
Agreement and the Further Transfer Protocol will be superseded by
this Agreement.

The Council, upon its inauguration, shall
replace the Palestinian Authority and shall assume all the
undertakings and obligations of the Palestinian Authority under the
Gaza-Jericho Agreement, the Preparatory Transfer Agreement, and the
Further Transfer Protocol.

The two sides shall pass all necessary
legislation to implement this Agreement.

Permanent status negotiations will commence as
soon as possible, but not later than May 4, 1996, between the
Parties. It is understood that these negotiations shall cover
remaining issues, including: Jerusalem, refugees, settlements,
security arrangements, borders, relations and cooperation with
other neighbors, and other issues of common interest.

Nothing in this Agreement shall prejudice or
preempt the outcome of the negotiations on the permanent status to
be conducted pursuant to the DOP. Neither Party shall be deemed, by
virtue of having entered into this Agreement, to have renounced or
waived any of its existing rights, claims or positions.

Neither side shall initiate or take any step
that will change the status of the West Bank and the Gaza Strip
pending the outcome of the permanent status negotiations.

The two Parties view the West Bank and the Gaza
Strip as a single territorial unit, the integrity and status of
which will be preserved during the interim period.

The PLO undertakes that, within two months of
the date of the inauguration of the Council, the Palestinian
National Council will convene and formally approve the necessary
changes in regard to the Palestinian Covenant, as undertaken in the
letters signed by the Chairman of the PLO and addressed to the
Prime Minister of Israel, dated September 9, 1993 and May 4,
1994.

Pursuant to Annex I, Article IX of this
Agreement, Israel confirms that the permanent checkpoints on the
roads leading to and from the Jericho Area (except those related to
the access road leading from Mousa Alami to the Allenby Bridge)
will be removed upon the completion of the first phase of
redeployment.

Prisoners who, pursuant to the Gaza-Jericho
Agreement, were turned over to the Palestinian Authority on the
condition that they remain in the Jericho Area for the remainder of
their sentence, will be free to return to their homes in the West
Bank and the Gaza Strip upon the completion of the first phase of
redeployment.

As regards relations between Israel and the PLO,
and without derogating from the commitments contained in the
letters signed by and exchanged between the Prime Minister of
Israel and the Chairman of the PLO, dated September 9, 1993 and May
4, 1994, the two sides will apply between them the provisions
contained in Article XXII, paragraph 1, with the necessary
changes.

(a) The Preamble to this Agreement, and all
Annexes, Appendices and maps attached hereto, shall constitute an
integral part hereof.

(b) The Parties agree that the maps attached to the Gaza-Jericho
Agreement as:

(a.) map No. 1 (The Gaza Strip), an exact copy of which is attached
to this Agreement as map No. (in this Agreement "map No. 2");

(b.) map No. 4 (Deployment of Palestinian Police in the Gaza
Strip), an exact copy of which is attached to this Agreement as map
No. 5 (in this Agreement "map No. 5"); and

(c.) map No. 6 (Maritime Activity Zones), an exact copy of which is
attached to this Agreement as map No. 8 (in this Agreement "map No.
8"; are an integral part hereof and will remain in effect for the
duration of this Agreement.

While the Jeftlik area will come under the
functional and personal jurisdiction of the Council in the first
phase of redeployment, the area's transfer to the territorial
jurisdiction of the Council will be considered by the Israeli side
in the first phase of the further redeployment phases.

Done at Washington, D.C., this 28th day of
September, 1995.

For the Government of the State of Israel

For the PLO

Witnessed by:

The United States of America

The Russian Federation

The Arab Republic of Egypt

The Hashemite Kingdom of Jordan

The Kingdom of Norway

The European Union
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to the Madrid Peace Conference. Amb. Gold is the author of
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Websites: English - www.jcpa.org | Hebrew -
www.jcpa.org.il

The Jerusalem Center for Public Affairs is a
leading independent research institute specializing in public
diplomacy and foreign policy. Founded in 1976, the Center has
produced hundreds of studies and initiatives by leading experts on
a wide range of strategic topics. Dr. Dore Gold, Israel's former
ambassador to the UN, has headed the Jerusalem Center since
2000.

Jerusalem Center Programs:

Defensible Borders Initiative – A major
security and public diplomacy initiative that analyzes current
terror threats and Israel's corresponding territorial requirements,
particularly in the strategically vital West Bank, that Israel must
maintain to fulfill its existential security and defense needs.
(www.defensibleborders.org)

Jerusalem in International Diplomacy –
Dr. Dore Gold analyzes the legal and historic rights of Israel in
Jerusalem and exposes the dangers of compromise that will unleash a
new jihadist momentum in his book The Fight for Jerusalem:
Radical Islam, the West, and the Future of the Holy City
(Regnery, 2007). Justus Reid Weiner looks at Illegal
Construction in Jerusalem: A Variation on an Alarming Global
Phenomenon (2003). Researcher Nadav Shragai assesses the
imminent security threats to Israel's capital resulting from its
potential division, and offers alternative strategies for managing
Jerusalem's demographic challenge in his monograph Jerusalem:
The Dangers of Division (2008).

Iran and the New Threats to the West –
Preparation of a legal document jointly with leading Israeli and
international scholars and public personalities on the initiation
of legal proceedings against Iranian President Mahmoud Ahmadinejad
for incitement to commit genocide and participate in genocide. This
program also features major policy studies by security and academic
experts on Iran's use of terror proxies and allies in the regime's
war against the West and its race for regional supremacy.

Institute for Contemporary Affairs (ICA)
– A diplomacy program, founded in 2002 jointly with the Wechsler
Family Foundation, that presents Israel's case on current issues
through high-level briefings by government and military leaders to
the foreign diplomatic corps and foreign press, as well as
production and dissemination of information materials.

Global Terrorism – Using previously
unpublished documents, Jerusalem Center President Dore Gold
explored the influence of Saudi Wahhabism on 9/11 in the New
York Times bestseller Hatred's Kingdom: How Saudi Arabia
Supports the New Global Terrorism (Regnery, 2003).

Anti-Semitism After the Holocaust –
Initiated and directed by Dr. Manfred Gerstenfeld, this program
includes conferences, seminars, and publications discussing
restitution, the academic boycott, Holocaust denial, and
anti-Semitism in the Arab world, European countries, and the
post-Soviet states. (www.jewishaffairs.org)

New Models for Economic Growth in Israel
– This comprehensive, 10-year project has studied the application
and impact of privatization policy and other financial innovations
in Israel. Sponsored by the Milken Institute, the project includes
nine published volumes in Hebrew and English.

Jerusalem Center Serial Publications:

Jerusalem Viewpoints –
providing in-depth analysis on changing events in Israel and the
Middle East since 1977.

Jerusalem Issue Briefs –
insider briefings by top-level Israeli government officials,
military experts, and academics, as part of the Center's Institute
for Contemporary Affairs.

Daily Alert – a daily digest
of hyperlinked news and commentary on Israel and the Middle East
from the world and Hebrew press.

Post-Holocaust and
Anti-Semitism – a monthly publication examining anti-Semitism
after the Holocaust.

Jewish Political Studies
Review – a scholarly journal founded in 1989.

Jerusalem Center Websites

www.jcpa.org (English)

www.jcpa.org.il (Hebrew)

www.jcpa-lecape.org (French)
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About the
World Jewish Congress

Website:
www.worldjewishcongress.com

The World Jewish Congress is the international
parliament of the Jewish people representing the vital interests of
Jewish communities around the world. The WJC is headed by its
President Ronald S. Lauder, former U.S. ambassador to Austria, and
its Secretary-General is Dan Diker.

Founded in Geneva in 1936 to unite the Jewish
people and mobilize the world against the Nazi onslaught, the WJC
is the representative body of Jewish communities and organizations
in over eighty countries from Argentina to Zimbabwe across six
continents.

The WJC works to:

Secure the rights and safety of Jews and Jewish
communities around the world

Intensify the bonds among world Jewry and
strengthen the ties of solidarity among Jewish communities
everywhere

Act in coordination with and on behalf of Jewish
communities before governmental, intergovernmental, and other
international authorities on matters concerning the Jewish
people

Cooperate with all peoples on the basis of
universal ideals of peace, freedom, and justice.

The WJC is supported by those communities and
individual members who, as concerned Jewish citizens, want their
voices to be heard on matters of importance to the Jewish
people.

With headquarters in New York and Jerusalem, the
WJC has affiliate offices around the world including Brussels,
Budapest, Buenos Aires, Geneva, Johannesburg, Moscow, Ottawa,
Paris, and Sydney.

The Jerusalem headquarters is also the host of
the WJC Research Institute and the Israel Council on Foreign
Relations.

As a global leader, the WJC received special
credentials and recognition at the United Nations making it unique
among worldwide organizations as it enjoys a diplomatic seat in the
UN and within many of its institutions, commissions, and
sub-bodies.

As we have been for nearly three-quarters of a
century, the World Jewish Congress continues to be the permanent
address of world Jewry.
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MANDATE FOR PALESTINE
AND MEMORANDUM BY THE BRITISH GOVERNMENT RELATING
TO ITS APPLICATION TO TRANSIORDAN,
APPROVED BY THE COUNCIL OF THE LEAGUE OF NATIONS
ON SEPTEMBER 1673, 1922,

‘Whereas recognition has thereby been given
to the historical connection of the Jewish
people with Palestine and to the grounds for reconstituting
their national home in that country;
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