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Ruth Lapidoth

Lsrael’s rights are being consistently negated through misleading interpreta-
tions of UN Security Council Resolution 242. The resolution does not request
Lsrael to withdraw from all the territories captured in the 1967 Six-Day War
and does not recognize that the Palestinian refugees have a right to return to
Lsrael. The Security Council laid down several principles that should lead to
a peaceful solution of the Arab-Israeli conflict. Among these principles are an
Lsraeli withdrawal from territories occupied in 1967 to new secure and recog-
nized boundaries, to be established by agreement, and the need for a just settle-
ment of the refugee problem, without any reference to a right of return.

INTRODUCTION

Among the UN resolutions concerning the Middle East that are quite often men-
tioned and referred to is Security Council Resolution 242 (1967).! It has even
been considered the building block of peace in the Middle East.? Unfortunately,
however, it has often been misunderstood or misrepresented. This chapter will
deal with two of these misleading interpretations. First, I will show that, contrary
to certain opinions,’ the resolution does 70z request Israel to withdraw from all the
territories occupied in the 1967 Six-Day War. Second, I will show that, contrary to
certain opinions, the resolution does not recognize that the Palestinian refugees
have a right to return to Israel. It will be shown that the resolution recommends
that the parties negotiate in good faith in order to reach an agreement based on
certain principles, including an Israeli withdrawal to recognized and secure (i.c.,
agreed) borders, and a just settlement of the refugee problem reached by agree-
ment. The resolution also mentions several other principles that will not be dealt
with in this chapter.*
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TEXT OF THE RESOLUTION

Since not all readers of this chapter may remember the wording of the resolution,
it is here reproduced:

The Security Council,

Expressing its continuing concern with the grave situation in the Mid-
dle East,

Empbhasizing the inadmissibility of the acquisition of territory by war
and the need to work for a just and lasting peace in which every State in
the area can live in security,

Empbhasizing further that all Member States in their acceptance of the
Charter of the United Nations have undertaken a commitment to act in
accordance with Article 2 of the Charter,

1. Affirms that the fulfillment of Charter principles requires the estab-
lishment of a just and lasting peace in the Middle East which should
include the application of both the following principles:

(i)
(i)

Withdrawal of Israel armed forces from territories occupied in
the recent conflict;®

Termination of all claims or states of belligerency and respect for
and acknowledgment of the sovereignty, territorial integrity and
political independence of every State in the area and their right
to live in peace within secure and recognized boundaries free
from threats or acts of force;

2. Affirms further the necessity

(a)

(b)
(c)

For guaranteeing freedom of navigation through international
waterways in the area;

For achieving a just settlement of the refugee problem;

For guaranteeing the territorial inviolability and political inde-
pendence of every State in the area, through measures including
the establishment of demilitarized zones;

3. Requests the Secretary-General to designate a Special Representative
to proceed to the Middle East to establish and maintain contacts with
the States concerned in order to promote agreement and assist efforts
to achieve a peaceful and accepted settlement in accordance with the
provisions and principles in this resolution;

4. Requests the Secretary-General to report to the Security Council on
the progress of the efforts of the Special Representative as soon as

possible.
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THE LEGAL EFFECT OF THE RESOLUTION

Although it is also authorized to adopt binding decisions, in particular when deal-
ing with “threats to the peace, breaches of the peace, and acts of aggression” (un-
der Chapter VII of the Charter), it is well known that in most cases the Security
Council adopts resolutions in the nature of recommendations. The effect of this
particular resolution was discussed by the UN Secretary-General in a press con-
ference given on March 19, 1992. Replying to a question, the Secretary-General
said that “[a] resolution not based on Chapter VII is non-binding. For your infor-
mation, Security Council Resolution 242 (1967) is not based on Chapter VII of
the Charter” In a statement of clarification it was said that “the resolution is not
enforceable since it was not adopted under Chapter VIL”’

Thus it would seem that the resolution was a mere recommendation, especially
since in the debate that preceded its adoption the delegates stressed that they were
acting under Chapter VI of the Charter. They considered themselves to be dealing
with the settlement of a dispute “the continuance of which is likely to endanger
the maintenance of international peace and security”® There is no doubt that by
referring to Chapter VI of the Charter, the speakers conveyed their intention that
the resolution was recommendatory in nature.

The contents of the resolution also indicate that it was but a recommendation.
The majority of its stipulations constitute a framework, a list of principles, to be-
come operative only after detailed and specific measures would be agreed upon:
“It states general principles and envisions ‘agreement’ on specifics; the parties
must put flesh on these bare bones,” commented Ambassador Arthur Goldberg,
the U.S. Representative.” The resolution explicitly entrusted a “Special Representa-
tive” with the task of assisting the parties concerned to reach agreement and arrive
at a settlement in keeping with its conciliatory spirit.

Had the intention been to impose a “binding decision,” agreement between
the parties would not have been one of its major preoccupations. In particular,
the provision on the establishment of “secure and recognized boundaries” proves
that the implementation of the resolution required a prior agreement between the
parties. The establishment of secure and recognized boundaries requires a process
in which the two states involved respectively on the two sides of the boundary,
actually negotiate, come to terms, and agree upon the delimitation and demar-
cation of their common boundary. Anything less than that would not be in ac-
cordance with the requirements of the resolution. In addition, the use of the
term “should” in the first paragraph (“which should include the application of
both the following principles”) underlines the recommendatory character of the
resolution.

However, the question arises as to whether the extent of Resolution 242’ le-
gal effect was affected by later developments. In this context one must remember
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that at a certain stage the parties to the conflict expressed their acceptance of the
resolution.' This acceptance certainly enhanced its legal weight and constituted
a commitment to negotiate in good faith. But because the contents of Resolution
242 were only guidelines for a settlement as described above, the acceptance of the
document did not commit the parties to a specific outcome.

It has been claimed that Resolution 338 (1973), which was adopted after the
October 1973 war, added a binding effect to Resolution 242 (1967)." Indeed,
there is little doubt that Resolution 338 reinforced 242 in various respects. First, it
emphasized that the latter must be implemented “in all of its parts,” thus stressing
that all of its provisions are of the same validity and effect. Also, while Resolu-
tion 242 spoke of an agreed settlement to be reached with the help of the UN
Secretary-General’s Special Representative, Resolution 338 expressly called for ne-
gotiations between the parties.'* There is no express statement in Resolution 338
that it was intended to be of a binding nature, but rather it reinforced the call to
negotiate in accordance with the general guidelines of Resolution 242.

THE ISSUE OF WITHDRAWAL

Two provisions of the resolution are relevant to the issue of withdrawal. The first is
in the preamble—the Security Council emphasized the “inadmissibility of the ac-
quisition of territory by war.” Does this mean that Israel’s occupation of territories
in 1967 was illegal? The answer is: no. There is a fundamental difference between
occupation and acquisition of territory. The former does not entail any change in
the territory’s national status, although it does give the occupier certain powers as
well as responsibilities and the right to stay in the territory until peace has been
concluded. Mere military occupation of the land does not confer any legal title to
sovereignty.

Due to the prohibition of the use of force under the UN Charter, the legal-
ity of military occupation has been the subject of differing opinions. It is gener-
ally recognized that occupation resulting from a lawful use of force (i.c., an act
of self-defense) is legitimate. Thus, the 1970 UN General Assembly “Declara-
tion on Principles of International Law concerning Friendly Relations and Co-
operation among States,”® and its 1974 “Definition of Aggression” resolution,'
upheld the legality of military occupation provided the force used to establish
it was not in contravention of the UN Charter principles. In the words of Prof.
Rosalyn Higgins, “[t]here is nothing in either the Charter or general international
law which leads one to suppose that military occupation pending a peace treaty is
illegal”®

The preamble of this Security Council resolution denounces “the acquisition
of territory by war,” but does not pronounce a verdict on the occupation under
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the circumstances of 1967.'¢ The distinction between the terms “acquisition” and
“occupation” in terms of territory, is very significant in this context. “Acquisition”
refers to gaining title, ownership, or sovereignty over the land or territory.

“Occupation,” on the other hand, refers to provisional presence, or holding
of the territory pending negotiations on peace or any other agreed-upon deter-
mination as to the status, ownership, or sovereignty of the territory. The Security
Council did not, in this preambular provision, denounce “occupation” as such.
It is revealing to compare the version finally adopted with the formula used in
the draft submitted by India, Mali, and Nigeria: there, the relevant passage read
that “[o]ccupation or acquisition of territory by military conquest is inadmissible
under the Charter of the United Nations.”” It is, therefore, of some significance
that the version of the preamble finally adopted, while reiterating the injunction
against the acquisition of territory, offers no comment on military occupation.
Consequently, it cannot be argued that the Security Council regarded Israel’s pres-
ence in these territories as illegal. As an act of self-defense,'® this military occupa-
tion was and continues to be legitimate, until a peace settlement can be reached
and permanent borders defined and agreed upon.”

Other interpretations of the passage—suggesting, for example, that it was in-
tended to denounce any military occupation—contradict not only its wording
but also the established rules of customary international law. Its form, its place in
the preamble rather than in the body of the resolution,*® and a comparison with
the subsequent passages all clearly indicate its concern with the implementation of
existing norms rather than an attempt to create new ones.

The second provision that is relevant to the issue of withdrawal is to be found
in paragraph 1(i): peace should include the application of the principle of “with-
drawal of Israel armed forces from territories occupied in the recent conflict”
While the Arabs insist on complete Israeli withdrawal from all the territories oc-
cupied by Israel in 1967,*" Israel is of the opinion that the call for withdrawal is
applicable in conjunction with the call for the establishment of secure and recog-
nized boundaries by agreement.”

The Arab states base their claim on a combination of the abovementioned pro-
vision in the preamble about “the inadmissibility of the acquisition of territory
by war” and the French version of the sentence which calls for “withdrawal...,”
namely “vetrait des forces armées israéliennes des territoires occupés lors du récent
conflit” On the other hand, Isracl’s interpretation is based on the plain meaning
of the English text of the withdrawal clause, which is identical with the wording
presented by the British delegation. It is also supported by the rejection of propos-
als to add the words “all” and “the” before “territories.”® Moreover, in interpreting
the withdrawal clause, one must take into consideration the other provisions of
the resolution, including the one mentioned above, on the establishment of “se-
cure and recognized boundaries.”
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It seems that the resolution does not require total withdrawal for a number of
reasons:

e As has already been discussed, the phrase in the preamble (“the inadmis-
sibility of the acquisition of territory by war”) merely reiterates the prin-
ciple that military occupation, although lawful if it is the result of an act of
self-defense, does not by itself justify annexation and acquisition of title to
territory.

o The English version of the withdrawal clause requires only “withdrawal
from territories,” not from “all” territories, nor from “the” territories. This
provision is clear and unambiguous. As Lord Caradon, the Representative
of Great Britain, stated in the Security Council on November 22, 1967,
“I am sure that it will be recognized by us all that it is only the resolution
that will bind us, and we regard its wording as clear.”** According to Prof.
Eugene Rostow, who was at the time Undersecretary of State for Political
Affairs in the US. Department of State: “For twenty-four years, the Arabs
have pretended that the two Resolutions [242 and 338] are ambiguous...
Nothing could be further from the truth.”*

e The French version, which allegedly supports the request for full with-
drawal, can perhaps prima facie be considered ambiguous, since the word
“des” can be either the plural of “de” (article indéfini) or a contraction of
“de les” (article défini). It seems, however, that the French translation is an
idiomatic rendering of the original English text, and possibly the only ac-
ceptable rendering into French.* Moreover, even Ambassador Bernard, the
Representative of France in the Security Council at the time, said that “des
territoires occupés” indisputably corresponds to the expression “occupied
territories.””

o If, however, the French version were ambiguous, it should be interpreted
in conformity with the English text. Since the two versions are presumed
to have the same meaning,” one clear and the other ambiguous, the latter
should be interpreted in conformity with the former.”

Many varied opinions have been expressed on the question of what withdrawal
the resolution envisaged. Some consider that the full withdrawal from Sinai in
pursuance of the 1979 peace treaty between Egypt and Israel should serve as a
precedent that requires full withdrawal from further regions. Others have reached
the opposite conclusion—namely, that by carrying out the considerable withdraw-
al from Sinai (1981) and from the Gaza Strip (in 2005), Isracl has already fulfilled
any withdrawal requirement. Some have claimed that the lack of a requirement for
full withdrawal under the resolution allows Israel to carry out only minor border
rectifications, while others have coined the slogan “land for peace.” None of these
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attitudes can claim to represent the proper interpretation of Resolution 242. As
mentioned, the resolution calls upon the parties to negotiate and reach agreement
on withdrawal to agreed boundaries, without indicating the extent and the loca-
tion of the recommended withdrawal.

RESOLUTION 242 AND THE REFUGEE ISSUE

The problems concerning the refugees have been examined thoroughly in another
chapter of this volume, and here I intend to discuss only the meaning of the rel-
evant provision in Resolution 242.

In this resolution the Security Council affirmed the necessity “for achieving a
just settlement of the refugee problem” (paragraph 2(b)).

From the legal point of view, the refugee problem raises three questions: (1)
Who should be considered a Palestinian refugee? (2) Do the Palestinian refugees
have a right to return to Israel?*® And (3) Do they have a right to compensation?
Here the discussion will focus mainly on the second question: does Resolution
242 recognize that the Palestinian refugees have a right to return to Israel?

According to the Arab point of view, the answer is yes; according to the Israeli
opinion it is no. The Israeli interpretation is based on a plain reading of the text,
which speaks of a just settlement, without indicating what that settlement should
be. The Arab interpretation, however, claims that Resolution 242 has, by implica-
tion, endorsed General Assembly Resolution 194(III) of 1948°' which, in their
opinion, has recognized a right of return for the refugees.

This interpretation is erroneous. If there had been an intention to incorporate
GA Resolution 194(I11), it should have been said expressly. One cannot read into
a resolution something which is not mentioned nor hinted at in it. Moreover, GA
Resolution 194(III) does not confer a right of return. Like most General Assembly
resolutions, it is a reccommendation. It says that “The General Assembly...Resolves
that the refugees wishing to return to their homes and live at peace with their
neighbours should be permitted to do so at the earliest practicable date, and that
compensation should be paid for the property of those choosing not to return”
(paragraph 11). This is a very careful recommendation using the word “should”
(not shall), and subjecting the recommended return to several conditions.

It follows that the Security Council has not recognized any “right” of return
in Resolution 242. Moreover, the relationship between GA Resolution 194(I1I)
and SC Resolution 242 (1967) is not one of incorporation, but rather of substitu-
tion—the leading UN provision is now in the Security Council text. The quest for
a “just settlement” seems to imply a negotiated and agreed solution.

Interestingly, Resolution 242 has not limited the “just settlement” provision
to Palestinian refugees. It may also have envisaged the many Jewish refugees from
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Arab countries who had to leave all their property behind. Most of them probably
do not wish to return to their country of origin, but proper compensation may
well be included in the “just settlement” of Resolution 242.

CONCLUDING REMARKS

A careful examination of the wording of the relevant provisions of Resolution 242
(1967) has led to the conclusion that the interpretation favored by the Arab states
is misleading. By this resolution the Security Council has laid down several prin-
ciples that should lead to a peaceful solution of the Arab-Isracli conflict. Among
these principles are an Israeli withdrawal from territories occupied in 1967 to new
secure and recognized boundaries, to be established by agreement, and the need
for a just settlement of the refugee problem, without any reference to a right of
return. The solution may include a right to settle in the Palestinian state after its
establishment, settlement and integration in other states (Arab and non-Arab),
and perhaps the return of a small number to Israel if compelling humanitarian
reasons are involved, such as family unification.**

Negotiations with Egypt and with Jordan on the basis of Resolution 242
(1967) have already led to two peace treaties (1979 with Egypt, 1994 with Jor-

dan). Let us hope that soon more peace treaties will follow.
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